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SUNSHINE  ACT  MEETINGS _  19751 


ARBITRAGE  BONDS 

Treasury/IRS  proposes  amendments  that  affect  purchasers 
and  governmental  issuers  of  tax-exempt  bonds;  comments 

and  requests  for  hearing  by  7-7-78 .  19675 

Treasury/IRS  issues  notice  of  hearing  on  proposed  amerxJ- 
ments;  hearing  on  7-25-78  . .  19678 

GENERAL  TAX  CREDIT 

Treasury/IRS  provides  final  regulations  effective  for  taxable 
years  ending  after  12-31-75  and  before  1-1-79 .  19653 


EMPLOYEE  RETIREMENT  INCOME  SECURITY 
ACT 

Treasury/IRS  amends  temporary  regulations  on  procedure 
artd  administration  relating  to  disclosures  of  tax  returrrs  and  tax 
return  information;  effective  1-1-77 .  19657 

LOW-INCOME  RENTAL  HOUSING 

Treasury/IRS  proposes  rules  relating  to  depreciation  of  prop¬ 
erty  attributable  to  rehabilitation  expenditures  incurred;  com¬ 
ments  by  7-5-78  . 

FEDERAL  ASSISTANCE  TO  SCHOOLS 

HEW/OE  sets  forth  requirements  governing  school  assistance 
in  Federally  affected  areas  (Part  II  of  this  issue) . . 

INCOME  TAX 

Treasury/IRS  issues  final  regulations  on  repeal  of  minimum 

distribution  rules  for  controlled  foreign  corporations . 

Treasury/IRS  amerKls  temporary  regulations  relating  to  exclu¬ 
sion  of  certain  disability  income  payments . 

OIL  AND  GAS  PRODUCERS 

SEC  extends  comment  period  to  5-31-78  on  accounting 
practices . 

REGISTERED  INVESTMENT  COMPANIES 

SEC  extends  comment  period  to  5-30-78  on  prevention  of 
unlawful  activities . 

SECOND-CLASS  BULK  MAILINGS 

PS  proposes  lower  per  piece  rate  for  regular  rate  of  science 
and  agriculture  publications;  comments  by  5-20-78 .  19689 

INTEREST  ON  DEPOSITS 

FRS  Board  of  Governors  exempts  from  deposit  treatment  a 
member  bank’s  liability  on  its  promissory  note  that  evidences 
an  investment  of  funds  by  the  U.S.  Treasury;  effective  7-6-78..  19643 
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19669 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  documents  on  two  assigned  days  of  the  week  (Monday/ 
Thursday  or  Tuesday/Friday).  This  is  a  voluntary  program.  (See  OFR  notice  41  FR  32914,  August  6, 1976.) 
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Thursday 

Friday 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 

DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OH  MO 

USDA/FSQS 

DOT/OH  MO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA 

CSC 

- 

CSC 

LABOR 

LABOR 

HEW/ADAMHA 

HEW/ADAMHA 

HEW/CDC 

HEW/CDC 

HEW/FDA 

HEW/FDA 

HEW/HRA 

HEW/HRA 

HEW/HSA 

HEW/HSA 

HEW/NIH 

HEW/NIH 

HEW/PHS 

HEW/PHS 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the 
next  work  day  following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Adminis¬ 
tration,  Washington.  D.C.  20408. 


ATTENTION:  For  questions,  corrections,  or  requests  for  information  please  see  the  list  of  telephone  numbers 
appearing  on  opposite  page. 


g 

I 

u 

e 


Published  daily,  Monday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays) ,  by  the  Office'  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.. 
Ch.  IS)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I).  Distribution 
is  made  only  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 


The  Federal  Register  provides  a  imiform  system  for  making  available  to  the  public  regulations  and  legal  notices  Issued 
by  Federal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  applicability  and  legal  effect,  documents  required  to  be  published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  Inspection  In  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  imless  earlier  filing  is  requested  by  the  issuing  agency. 


The  Federal  Register  will  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $50  per  year,  payable 
In  advance.  The  charge  for  Individual  copies  is  75  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents,  UJ9.  Government  Printing  Office,  Washington. 
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INFORMATION  AND  ASSISTANCE 


Questions  and  requests  for  specific  information  may  be  cftrected  to  the  foHowing  numbers.  General  inquiries  may  be 
made  by  dialing  202-523^240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscription  orders  (GPO) .  202-783-3238 

Subscription  problems  (GPO) _  202-275-3050 

"Dial  -  a  -  Reg"  (recorded  sum* 
mary  of  highlighted  documents 
appearing  in  next  day’s  issue). 

Washington,  D.C .  202-523-5022 

Chicago.  Ill .  312-663-0884 

Scheduling  of  documents  for  202-523-3187 

publication. 

Photo  copies  of  documents  appear-  523-5240 

ing  in  the  Federal  Register. 

Corrections .  523-5237 

Public  Inspection  Desk .  523-5215 

Finding  Aids .  523-5227 

Public  Briefings:  “How  To  Use  the  523-3517 

Federal  Register.” 

Code  of  Federal  Regulations  (CFR)..  523-341 9 

523-3517 

Finding  Aids .  523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  arid  Proclama-  523-5233 

tiof>s. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents .  523-5235 

Index .  523-5235 

PUBLIC  LAWS: 

Public  Law  dates  and  numbers .  523-5266 

523-5282 

Slip  Laws .  523-5266 

523-5282 

U.S.  Statutes  at  Large .  523-5266 

523-5282 

Index .  523-5266 

523-5282 

U.S.  Government  Manual .  523-5230 

Automation .  523-3408 

Special  Projects .  523-4534 


HOUSING  GUARANTEES 

State/ AID  prescribes  maximum  allowable  interest  rate  to  eligi¬ 
ble  U.S.  investors  be  not  in  excess  of  1%  per  annum  above 
current  rate  to  housing  mortgages  insured  by  HUD;  effective 

4- 11-70 . . 

FLOOD  DAMAGE  CONTROLS  IN  URBAN 
AREAS 

DOD/EC  provides  current  policy  guidance  and  procedures  to 
alleviate  existing  and  future  flood  damage  probi^ns;  effective 

5- 8-78  (Part  IV  of  this  issue) . 

EMERGENCY  PETROLEUM  ALLOCATION  ACT 

DOE/FERC  proposes  procedures  for  Commission  review  of 
remedial  orders  issued  by  Secretary;  comments  by  6-5-78; 
requests  to  speak  by  5-19-78;  statements  by  5-24-78;  hear¬ 
ing  on  5-25-78  . 

RAILROAD  SAFETY 

DOT/FRA  initiates  inquiry  to  obtain  information  from  public  to 
assist  in  evaluating  and  improving  program  effectiveness; 
statements  and  hearing  participation  notices  by  6-7-78;  hear¬ 
ing  on  6-14  and  6-15-78 . 

AIR  TRAVEL  SERVICE  QUALITY 

CAB  solicits  public  comment  on  the  collection  and  availability 
of  data  on  performance  quality;  comments  by  7-7-78 . 

INDIAN  ENROLLMENT 

Interior/BIA  proposes  amendments  on  preparation  of  rolls  to 
mdude  requirements  for  enrollment  as  a  lineal  descendant  to 
share  in  distribution  of  judgement  awarded  certain  tribes; 
comments  by  6-7-70 . . . .  19649 


AVIATION  SERVICES 

FCC  proposes  amendments  to  require  notification  upon  com¬ 
mencement  of  service  of  new  public  coast  stations,  aeronauti¬ 
cal  advisory  stations  and  radionavigation  land  stations;  com¬ 
ments  by  6-5-78;  reply  comments  by  6-15-78 . .  19690 

VISAS 

State  amends  regulatiorrs  governing  immigrant  visas;  effective 
5-8-78 .  19648 

ADVISORY  CIRCULARS 

DOT/FAA  issues  checklist  of  current  FAA  Advisory  Circulars 
(Part  III  of  this  issue) . . . - .  19772 

WORLD  RADIO  CONFERENCE 

State  establishes  Advisory  Committee  on  the  1979  World 
Administrative  Radio  Conference .  19746 

PRIVACY  ACT 

OOD/DIS  proposes  amendment  to  an  exemption;  comments 

by  6-7-78 .  19689 

DOD/DIS  publishes  changes  to  a  system  of  records;  com¬ 
ments  by  6-7-78;  effective  6-7-78 . ^ .  19701 

SBA  amends  a  system  of  records;  effective  5-3-78  -  19744 

MEETINGS— 

CRC:  Arizona  Advisory  Committee,  5-20-70  -  19699 

Hawaii  Advisory  Committee,  5-22-78 . . . -  19699 

Minnesota  Advisory  Committee,  5-25-78 .  19699 

North  Dakota  Advisory  Committee,  5-20-78  — . 19699 

Washington  Advisory  Committee,  5-25-78 -  19699 


HIGHUGHTS— Continued 

NAVIGATION  AIDS 

DOD/EC  prescribes  policy,  practice  and  procedures  used  by 
all  Corps  of  Engineers  installations;  effective  5-8-78 _  19660 

19746 


19804 


19669 


19691 


19667 
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HIGHUGHTS-Conttnued 


Commerce/NOAA;  Sea  Grant  Review  Panel,  5-30  and 

5-31-78 . 19700 

South  Atlantic  Fishery  Manager)ent  Council,  5-23  through 

5-25-78 .  19701 

OCX):  Department  of  Defense  Wage  Committee,  7-11, 7-18, 

and  7-25-78  .  19704 

DOT/FAA:  Radio  Technical  Commission  for  Aeronautics 

Separation  Study  Review  Group,  5-31  and  6-1-78 _  19747 

National  Commission  on  Neighborhoods,  5-20-78 _  19726 

NRC:  Advisory  Committee  on  Reactor  Safeguards  Subcom¬ 
mittee  on  Ruid/Hydraulic  Dynamic  Effects,  5-23-78 _  19729 

State:  Shipping  Coordinating  Committee,  Committee  on 

Ocean  Dumping,  6-6-78 .  19745 


Study  Group  1  of  the  U.S.  Organization  for  the  Intemattorv 
al  Telegraph  and  Telephone  Consultative  Committee, 


6-1-78 .  19745 

HEARINGS— 

Mobile  home  sales  and  service,  telephone  survey  by  The 
Housing  Advocates,  Inc.,  6-9-78 . 19666 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II,  HEW/OE . 19758 

Part  III,  DOT/FAA _ 19772 

Part  IV.  DOD/EC _  19804 


reminders 

(The  Items  In  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


HEW/FDA— Beeswax;  affirmation  of  GRAS 

status .  14643;  4-7-78 

Radioactive  drugs;  reporting  requirements  for 

certain  research  uses _  14644;  4-7-78 

HDSO — Eligibility  requirements  and  limita- 
txxis  for  enrollment  in  Head¬ 
start .  14935;  4-7-78 

Headstart  grants  administration;  establish¬ 
ment  of  new  administrative  require¬ 
ments .  14932;  4-7-78 

Policies  and  procedures  for  designation, 
initial  funding,  and  refunding  of  Head¬ 
start  agencies  and  for  designation  of 
replacement  grantees;  technical 

changes .  14934;  4-7-78 

Labor/FCCPO— Construction  contractors,  af¬ 
firmative  action  requirements _  14888; 

4-7-78 

NCUA — Organization  and  operations  of  Feder¬ 
al  credit  uriions;  real  estate  lending. 

14924;  4-7-78 

DOT/CG— Lake  Murray,  S.C.;  special  anchor¬ 
age  area .  14470;  4-6-78 

Treasury/CS — Sealed  letter  class  mail;  exami¬ 
nation  by  Customs  officials ..  14451;  4-6-78 


List  of  Public  Laws 


This  is  a  continuing  listing  of  public  bills 
that  have  become  law,  the  text  of  which  is 
not  published  in  the  Federal  Register. 
Copies  of  the  laws  In  individual  pamphlet 
form  (referred  to  as  “slip  laws”)  may  be 
obtained  from  the  U.S.  Oovemment  Printing 
Office. 

[Last  Listing:  May  4, 1978] 

H  J.  Res.  649 .  Pub.  L  95-272 

To  authcxize  the  President  to  call  a  White 
House  C(xiference  on  the  Arts,  and  to 
authorize  the  President  to  call  a  White 
House  Conference  on  the  Humanities. 
(May  3. 1976;  92  Stat  222)  Price:  $.60. 
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Housing  guarantee  programs; 
prescription  of  rate .  19748 

AGRICULTURAL  MARKETING  SERVICE 

Rules 

Oranges  grown  In  Ariz.  and  Ca¬ 
lif .  19843 

AGRICULTURE  DEPARTMENT 

See  Agricultural  Marketing 
Service;  Commodity  Credit 
Corporation. 

ARMY  DEPARTMENT 


See  also  Engineers  Corps. 

Notices 

Environmental  statements; 
availability,  etc.: 

Port  Ord,  Calif .  19701 

CIVIL  AERONAUTICS  BOARD 

Proposed  Rules 

Air  transportation  services, 
quality .  19667 

Notices 

Hearings,  etc.: 

Dallas/Port  Worth-Philadel- 

phia  service  investigation .  19698 

Twin  Clties-Las  Vegas/Phoe¬ 
nix/San  Diego  route  pro¬ 
ceeding...! .  19699 


CIVIL  RIGHTS  COMMISSION 
Notices 

Meetings,  State  advisory  com¬ 
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Arizona .  19699 

Hawaii  .  19699 

Minnesota .  19699 

North  DakoU .  19699 
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COAST  GUARD 
Notices 

Bridges,  highway;  proposed  con¬ 
struction: 

Blackwater  River,  N.H.;  hear¬ 
ing .  19746 

COMMERCE  DEPARTMENT 

See  National  Oceanic  and  At¬ 
mospheric  Administration. 

COMMODITY  CREDIT  CORPORATION 
Notices 

Grain  and  rice  uniform  storage 
agreements.  National;  exten¬ 
sion  of  time .  19898 


COMMODITY  PUTURES  TRADING 
COMMISSION 

Rules 

Commodity  Exchange  Act  regu¬ 
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Registration  forms;  futures 
commission  merchants, 
floor  brokers,  etc .  19847 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notices 

Committees;  establishment,  re¬ 
newals.  terminations,  etc.: 

Product  Safety  Advisory 
Council  et  al.;  extension  of 
time .  19701 

DEFENSE  DEPARTMENT 

See  also  Army  Department;  De¬ 
fense  Investigative  Service; 
Engineers  Corps. 

Notices 

Meetings: 


Wage  Committee .  19704 

DEFENSE  INVESTIGATIVE  SERVICE 
Proposed  Rules 

Privacy  Act;  implementation .  19689 

Notices 

Privacy  Act;  systems  of  re¬ 
cords  .  19701 


DRUG  ENFORCEMENT  ADMINISTRATION 

Notices 

Registration  applications,  etc.; 
controlled  substances: 

Grega,  Stephen  J.,  M.D .  19726 

Sarmiento,  Maximo  R..  M.D  ..  19726 

EDUCATION  OFFICE 

Rules 

School  assistance  in  federally 
affected  areas; 

Handicapped  children  resid¬ 
ing  on  Indian  lands,  etc.,  en¬ 
titlements .  19758 

ENERGY  DEPARTMENT 

See  also  Federal  Energy  Regula¬ 
tory  Commission;  Hearings 
and  Appeals  Office.  Energy 
Department. 

Notices 

Crude  oil  transportation  sys¬ 
tem,  Northern  Tier  and  In¬ 
land  States;  inquiry;  cor¬ 
rection  .  19705 

Uranium  enrichment  services; 
termination  charges;  correc¬ 
tion .  19713 


ENGINEERS  CORPS 
Rules 

Administrative  procedures: 

Navigation  lights,  aids,  charts 
and  related  data  policy  ........  19880 

Water  resources  policies  and  au¬ 
thorities: 

Flood  damage  reduction  meas¬ 
ures  in  urban  areas................  19804 

ENVIRONMENTAL  PROTECTION  AGENCY 
Notices 

Water  pollution  control;  safe 
drinking  water,  public  water 


systems  designations: 

Rhode  Island;  correction  ........  19714 

FEDERAL  AVIATION  ADMINISTRATION 
Rules 

Airworthiness  directives: 

Boeing .  19644 

Control  zones .  19645 

Transition  areas  (2  docu¬ 
ments)  . 19646 

Proposed  Rules 

Airworthiness  directives; 

Boeing .  19666 
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Advisory  circular  checklist  and 
status  of  FAA  regulations 19772 
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Aeronautics  Radio  Technical 

Commission .  19747 

FEDERAL  COMMUNICATIONS 
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Proposed  Rules 

Aviation  and  maritime  services: 
Stations,  operation  require¬ 
ments;  notification  of  com¬ 


mencement  .  19690 

Experimental  broadcast  serv¬ 
ices: 

FM  translator  stations;  exten¬ 
sion  of  time .  19695 

FM  broadcast  stations;  table  of 
assignments: 

Arkansas .  19692 

Kentucky .  19691 

Television  broadcast  stations; 
table  of  assignments: 

Idaho . 19693 

Notices 

CB  radios,  used  23-channel, 
marketing  cut-off  date  exten¬ 
sion;  petition  denied .  19719 

Domestic  public  radio  services; 
applications  accepted  for  fil¬ 
ing .  19714 

Hearings,  etc.: 

Motion  Picture  Association  of 

America,  Inc .  19719 

Offshore  Telephone  Co .  19719 
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[3410-02] 

Till*  7 — Agricultur* 

CHAPTER  IX— AGRICULTURAL  MAR- 
KHING  SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE¬ 
PARTMENT  OF  AGRICULTURE 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND  DESIG¬ 
NATED  PART  OF  CALIFORNIA 

Expenses,  Rote  of  Assessment,  and 
Carryover  of  Unexpended  Funds 

AGENCY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  autho¬ 
rizes  expenses  and  a  rate  of  assess¬ 
ment  for  the  1977-78  fiscal  period,  to 
be  collected  from  handlers  to  support 
activities  of  the  Valencia*  Orange  Ad¬ 
ministrative  Committee  which  locally 
administers  the  Federal  marketing 
order  covering  Valencia  oranges  grown 
in  Arizona  and  designated  part  of  Cali¬ 
fornia. 

DATES:  November  1,  1977,  through 
October  31. 1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  202-447-6393. 

SUPPLEMENT  RY  INFORMATION: 
On  April  18,  1978,  notice  was  pub¬ 
lished  in  the  Federal  Register  (43  FR 
16346)  inviting  written  comments  not 
later  than  May  1,  1978,  on  proposed 
expenses,  rate  of  assessment,  and  car¬ 
ryover  of  unexpended  funds  under 
Marketing  Order  No.  908,  as  amended 
(7  CFR  Part  908),  regulating  the  han¬ 
dling  of  Valencia  oranges  grown  in  Ar¬ 
izona  and  designated  part  of  Califor¬ 
nia.  None  were  received.  This  program 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 

After  consideration  of  all  relevant 
matter  presented,  including  the  pro¬ 
posals  in  the  notice,  it  is  found  that: 

§  908.217  Elxpenses,  rate  of  assessment, 
and  carryover  of  unexpended  funds. 

(a)  Expenses  that  are  reasonable  and 
likely  to  be  incurred  by  the  Valencia 
Orange  Administrative  Committee 


during  the  period  November  1,  1977, 
through  October  31,  1978,  will  amount 
to  $356,040. 

(b)  The  rate  of  assessment  for  said 
period  payable  by  each  handler  in  ac¬ 
cordance  with  §  908.41  is  fixed  at 
$0.0145  per  carton  of  oranges. 

(c)  Unexpended  assessment  funds  in 
excess  of  expenses  incurred  during  the 
fiscal  period  ended  October  31,  1977, 
shall  be  carried  over  as  a  reserve  in  ac¬ 
cordance  with  §  908.42. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  imtil  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  as 
the  order  requires  that  the  rate  of  as¬ 
sessment  for  a  fiscal  period  shall  apply 
to  all  assessable  Valencia  oranges  han¬ 
dled  from  the  beginning  of  the  period. 

(Secs.  1-19,  48  Stat.  31.  as  amended:  7  U.S.C. 
001-674). 

Dated:  May  2. 1978. 

Charles  R.  Brader, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Agricultural 
Marketing  Service. 

(FR  Doc.  78-12434  Filed  5-5-78;  8:45  am] 


[6210-01] 

Titio  12 — Bonks  and  Banking 

CHAPTER  II— FEDERAL  RESERVE 
SYSTEM 

SUBCHAPTER  A— BOARD  OF  GOVERNORS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

[Regs.  D  and  Q;  Docket  No.  R-0157] 

PART  204— RESERVES  OF  MEMBER 
BANKS 

PART  217— INTEREST  ON  DEPOSITS 

Investment  of  U.S.  Treosury  Funds 

AGENCTY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACrriON:  Final  rule. 

SUMMARY:  The  Board  of  Governors 
of  the  Federal  Reserve  System  has 
amended  Regulation  D  and  Regula¬ 
tion  Q  to  exempt  from  deposit  treat¬ 
ment  a  member  bank’s  liability  on  its 
promissory  note  that  evidences  an  in¬ 
vestment  of  funds  by  the  United 
States  Treasury.  Consequently,  these 
liabilities  of  member  banks  will  not  be 


subject  to  the  reserve  requirements 
and  Interest  rate  limitations  imposed 
on  member  bank  deposits. 

EFFECrrrVE  date:  July  6, 1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Allen  L.  Raiken,  Associate  General 

Counsel,  Legal  Division,  Board  of 

Governors  of  the  Federal  Reserve 

System,  Washington,  D.C.  20551, 

202-452-3625. 

SUPPLEMENTARY  INFORMATION: 
Regulations  D  and  Q  provide,  in  part, 
that  a  member  bank’s  liability  on  its 
promissory  note  will  not  be  considered 
a  “deposit”  of  the  member  bank  if  the 
note  is  issued  to  a  domestic  banking 
office  of  another  bank,  an  agency  of 
the  United  States,  or  the  Government 
Development  Bank  of  Puerto  Rico. 
Under  the  amendments  adopted 
today,  a  note  issued  by  a  member  bank 
to  evidence  an  investment  of  funds  by 
the  United  States  Treasury  will  also 
be  exempt  from  deposit  treatment. 

This  action  is  taken  in  recognition  of 
Pub.  L.  95-147,  which  authorizes  the 
Secretary  of  the  Treasury  to  invest  op¬ 
erating  cash  in  obligations  of  deposi¬ 
taries  maintaining  Treasury  tax  and 
loan  accoimts.  The  Board  of  Gover¬ 
nors  believes  that  Congress  intended 
that  these  member  bank  obligations 
be  exempt  from  reserve  requirements 
and  interest  rate  limitations.  Accord¬ 
ingly,  the  amendments  approved  today 
will  promote  Congress’  purpose  in  en¬ 
acting  this  legislation  to  provide 
Treasury  with  a  direct  means  of  ob¬ 
taining  interest  on  its  cash  balances. 
The  Treasury  has  issued  rules  regard¬ 
ing  implementation  of  this  legislation 
and  it  is  intended  that  the  Board’s 
rules  and  the  Treasury’s  rules  take 
effect  simultaneously  on  July  6,  1978. 

It  should  be  noted  that  these 
amendments  do  not  affect  the  status 
of  Treasury  tax  and  loan  accounts  as 
demand  deposit  accounts.  Funds 
placed  in  these  accounts  at  member 
banks  will  retain  their  status  as 
demand  deposits  until  such  time  as 
they  are  remitted  to  the  Treasury  or 
until  they  are  invested  by  Treasury  in 
obligations  of  the  depositaries  pursu¬ 
ant  to  the  rules  adopted  by  Treasury. 
Until  such  time,  member  banks  will  be 
required  to  maintain  reserves  against 
the  Treasury  tax  and  loan  demand  de¬ 
posits. 

Because  these  amendments  imple¬ 
ment  legislation  enacted  by  Congress 
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and  augment  rules  published  by  Treas¬ 
ury,  the  Board  believes  that  signifi¬ 
cant  public  benefits  will  immediately 
result  from  their  adoption.  The  imme¬ 
diate  adoption  of  the  final  rules  will 
remove  uncertainty  concerning  the  de¬ 
posit  status  of  promissory  notes  issued 
to  Treasury  by  member  banks,  and 
thus  will  permit  banks  to  begin  pre¬ 
paring  immediately  for  participation 
in  the  Treasury  program.  Consequent¬ 
ly,  the  Board  has  determined  that 
notice  and  public  participation  with 
respect  to  these  amendments  is  imnec- 
essary  and  would  be  contrary  to  the 
public  interest. 

Pursuant  to  section  19(a)  of  the  Fed¬ 
eral  Reserve  Act  (12  U.S.C.  461),  effec¬ 
tive  July  6.  1978,  §  204.1(f)  of  Regula¬ 
tion  D  (12  CFR  204)  and  §  217.1(f)  of 
Regulation  Q  (12  CFR  217)  are  amend¬ 
ed  to  read  as  follows: 

8  204.1  Deflnitions. 

•  •  •  •  • 

(f)  Deposits  as  including  certain 
promissory  notes  and  .other  obliga- 
Hons.  For  the  purposes  of  this  Part, 
the  term  “deposits”  also  includes  a 
member  bank’s  liability  on  any  prom¬ 
issory  note,  acknowledgment  of  ad¬ 
vance,  due  bill,  banker’s  acceptance,  or 
similar  obligation  (written  or  oral) 
that  is  issued  or  undertaken  by  a 
member  bank  as  a  means  of  obtaining 
funds  to  be  used  in  its  banking  busi¬ 
ness,  except  any  such  obligation  that: 

(1)  Is  issued  to  (or  undertaken  with 
respect  to)  and  held  for  the  account  of 
(i)  a  domestic  banking  office*  of  an¬ 
other  bank,  or  (ii)  the  United  States  or 
an  agency  thereof,  or  the  Government 
Development  Bank  for  Puerto  Rico; 

•  •  •  •  • 

8  217.1  Deflnitiona. 

•  •  *  •  • 

(f)  Deposits  as  including  certain 
promissory  notes  and  other  obliga¬ 
tions.  For  the  purposes  of  this  Part, 
the  term  “deposits”  also  includes  any 
member  bank’s  liability  on  any  prom¬ 
issory  note,  acknowledgment  of  ad¬ 
vance,  due  bill,  or  similar  obligation 
(written  or  oral)  that  is  issued  or  un¬ 
dertaken  by  a  member  bank  principal¬ 
ly  as  a  means  of  obtaining  funds  to  be 
used  in  its  banking  business,  except 
any  such  obligation  that: 

(1)  Is  issued  to  (or  undertaken  with 
respect  to)  and  held  for  the  account  of 
(i)  a  bank  or  an  Institution  the  time 
deposits  of  which  are  exempt  from 
8217.7  pursuant  to  8217.3(g).  or  (ii) 
the  United  States  or  an  agency  there¬ 
of,  or  the  Government  Development 
Bank  for  Puerto  R1(X): 

•  •  •  •  • 


Board  of  Governors  of  the  Federal 
Reserve  System.  April  28, 1978. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

(PR  Doc.  78-12415  Filed  6-5-78;  8:45  am] 

[6210-01] 

[Regs.  B  and  Z:  Docket  No.  R-0154] 

PART  226— TRUTH  IN  LENDING 

Amandmanf  to  Proceduras  for  Issuing 
Official  Staff  Intarpratations;  Cor- 
roction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Correction. 

SUMMARY:  This  d(x;ument  corrects  a 
previous  Federal  Register  document. 

FOR  FURTHER  INFORMA’IION 
CONTACT: 

Anne  Geary,  Chief  Staff  Attorney; 
Division  of  Consumer  Affairs.  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  2055 1, 
202-452-3761. 

In  FR  Doc.  78-11758  appearing  at 
page  18540  of  the  issue  for  Monday, 
May  1.  1978,  8  226.1(dK2Ki)  should 
have  read: 


•  •  .  •  •  • 


(d)  •  •  • 

“(2Ki)  Official  staff  interpretations 
will  be  Issued  at  the  discretion  of  des¬ 
ignated  officials.  No  such  interpreta¬ 
tion  will  be  issued  approving  creditors* 
forms  or  statements.  Any  request  for 
an  official  staff  interpretation  of  this 
Part  must  be  in  writing  and  addressed 
to  the  Director  of  the  Division  of  Con¬ 
sumer  Affairs.  Board  of  Governors  of 
the  Federal  Reserve  System.  Washing¬ 
ton,  D.C.  20551.  The  request  must  con¬ 
tain  a  complete  statement  of  all  rele¬ 
vant  facts  concerning  the  credit  trans¬ 
action  or  arrangement  and  must  in¬ 
clude  copies  of  all  pertinent  docu¬ 
ments.” 

Board  of  Governors  of  the  Federal 
Reserve  System.  May  1, 1978. 

Theodore  E.  Allison. 

Secretary  of  the  Board. 

[FR  Doc.  78-12402  FUed  5-5-78;  8:45  am] 


[4910-13] 

Tifla  14 — Aaronoutics  and  Spaca 

CHAPTER  1— FEDERAL  AVIATION 

ADMINISTRATION,  DEPARTMENT 
OF  TRANSPORTATION 

[Docket  No.  78-NW-ll-AD;  Arndt.  39-32091 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Booing  Model  747 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  Airworthiness  Di¬ 
rective  (AD)  requires  inspection  of  the 
cabin  floor  support  structure  of 
Boeing  Model  B-747  airplanes  in  the 
vicinity  of  the  main  landing  wheel 
weUs.  and  repair  if  necessary.  Several 
instances  of  cracks  in  floor  beams  and 
one  crack  in  the  lower  pressure  deck 
have  been  reported.  Cracked  floor 
structure  could  result  in  loss  of  cabin 
pressurizatioxL 

DA'TE:  Effective  date:  May  16. 1978. 

ADDRESSES:  Boeing  service  bulletins 
specified  in  this  directive  may  be  ob¬ 
tained  upon  request  to  Boeing  Com¬ 
mercial  Airplane  Co..  P.O.  Box  3707, 
Seattle,  Wash.  98124.  These  docu¬ 
ments  may  also  be  examined  at  FAA 
Northwest  Region,  9010  East  Marginal 
Way  South.  Seattle,  Wash.  98108. 

FOR  FURTHER  INFORMA'nON. 
CONTACT: 

Iven  Clonnally,  Airframe  Section 
ANW-212,  En^eerlng  and  Manu¬ 
facturing  Branch.  FAA  Northwest 
Region,  9010  East  Marginal  Way 
South.  Seattle.  Wash.  98108,  tele- 
pone  206-767-2516. 

SUPPLEMENTARY  INFORMATION: 
Operators  have  reported  several  in¬ 
stances  of  floor-beam  cracks  between 
fuselage  stations  1265  and  1480  on 
Boeing  Model  B-747  airplanes.  In  one 
case,  the  floor  beam  had  failed 
through  the  lower  caps,  resulting  in  a 
5-inch-long  crack  in  the  lower  pressure 
deck.  Failure  of  the  floor  support 
structure  could  result  in  cabin  depres¬ 
surization  and/or  failure  of  passenger 
seat  tracks.  This  AD  is  issu^  to  pre¬ 
vent  floor  support  failures  which 
could  result  in  those  consequences. 

Drafting  Information 

The  principal  authors  of  this  d(x;u- 
ment  are  Iven  Connally,  Engineering 
and  Manufacturing  Branch,  and  Rich¬ 
ard  Salwen,  Acting  Regional  Counsel. 
Northwest  Region. 

Since  a  situation  exists  that  requires 
immediate  adaption  of  this  regulation, 
it  is  foimd  that  notice  and  public  pro- . 
cedure  hereon  are  impracticable  and 
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good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Adoption  of  thx  AifXNDiiKNT 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  f  39.13  of  the  Federal  Aviation 
Relations  (14  CFR  39.13)  is  amend¬ 
ed,  by  adding  the  following  new  air¬ 
worthiness  directive: 

Boeing:  Applies  to  Model  747  series  air¬ 
planes  certificated  in  all  categories  listed 
In  Boeing  Service  Bulletin  747-53-2183 
with  more  than  5.000  landings.  Compli¬ 
ance  required  as  indicated.  To  prevent 
floor-beam  structural  failures  accom¬ 
plish  the  following: 

A  Within  100  landings  after  the  effective 
date  of  this  AD.  unless  already  accom¬ 
plished,  within  the  last  100  landings,  thor¬ 
oughly  clean  the  exposed  portion  of  the 
main  deck  pressure  web  inside  the  main 
landing  gear  wheel  wells  from  fuselage  sta¬ 
tions  1385  to  1480  and  visually  Inspect  the 
pressure  web  for  cracks  as  described  in 
Boeing  Service  Bulletin  747-53-2183  or  later 
FAA  approved  revisions. 

1.  If  no  cracks  are  found,  repeat  the  above 
visual  inspection  at  intervals  not  to  exceed 
200  landings  until  the  internal  inspection  of 
paragraph  A2  or  paragraph  B  is  accom¬ 
plished. 

2.  If  cracks  are  found  in  the  pressure  web, 
before  further  flight,  visually  Inspect  all 
floor  beams  for  cracks  in  accordance  with 
Boeing  Service  Bulletin  747-53-2183  or  later 
FAA  approved  revisions  from  fuselage  sta¬ 
tions  1265  to  1480.  Remove  all  corrosion  and 
repair  all  cracks  in  the  floor  beams  and 
pressure  webs  in  accordance  with  the  Struc¬ 
tural  Repair  Manual,  or  Boeing  Service  Bul¬ 
letin  747-53-2183  or  later  FAA  approved  re¬ 
visions,  or  in  a  manner  approved  by  the 
Chief,  Engineering  and  Manufacturing 
Branch,  ANW-210.  Spray  the  floor  beams 
and  pressure  webs  with  BMS-3-23  moisture 
inhibitor  or  equivalent.  Following  repair, 
reinspect  per  paragraph  B  below. 

B.  Within  2,000  landings  or  24  months, 
whichever  comes  first,  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals 
not  to  exceed  3,000  landings,  visually  in¬ 
spect  the  floor  beams  from  fuselage  stations 
1265  to  1480  for  cracks  in  accordance  with 
Boeing  Service  Bulletin  747-53-2183  or  later 
FAA  approved  revisions.  Repair  any  cracks 
in  accordance  with  paragraphs  A.2  or  C 
before  further  flight.  After  the  internal  in¬ 
spection  of  the  floor  beams,  the  main  deck 
pressive  web  inspection  of  paragraph  A 
need  not  be  conducted. 

C.  Modification  of  the  floor  beams  in  ac¬ 
cordance  with  the  terminating  action  proce¬ 
dures  described  in  Boeing  Service  Bulletin 
747-53-2183  or  later  FAA  approved  revision, 
or  procedures  approved  by  the  Chief,  Engi¬ 
neering  and  Manufacturing  Branch.  FAA 
Northwest  Region,  constitutes  terminating 
action  imder  the  provisions  of  this  AD. 

D.  For  purposes  of  complying  with  this 
AD  subject  to  acceptance  by  the  assigned 
FAA  Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing 
each  airplane’s  hours  time-in-service  by  the 
operator’s  fleet  average  from  takeoff  to 
landing  for  the  airplane  type.  Only  pressur¬ 
ized  flights  need  be  considered  when  estab¬ 
lishing  number  of  landings  on  the  airplane. 

E.  Upon  request  of  the  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior  ap- 
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proval  of  the  Chief,  Engineering  and  Manu¬ 
facturing  Branch,  FAA  Northwest  Region, 
may  adjust  the  inspection  interval  if  the  re¬ 
quest  contains  substantiating  data  to  Justify 
the  increase  for  that  operator. 

F.  Aircraft  may  be  ferried  to  a  base  for 
maintenance  in  accordance  with  19  21.197 
and  21.199  of  the  Federal  Aviation  Regula¬ 
tions. 

The  manufacturer’s  specifications 
and  procedures  identified  and  de¬ 
scribed  in  this  directive  are  incorporat¬ 
ed  herein  and  made  a  part  hereof  pur¬ 
suant  to  5  n.S.C.  552(a)(1). 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer, 
may  obtain  copies  upon  request  to 
Boeing  Commercial  Airplane  Co.,  P.O. 
Box  3707,  Seattle.  Wash.  98124.  These 
documents  may  also  be  examined  at 
FAA  Northwest  Region,  9010  East 
Marginal  Way  South,  Seattle.  Wash. 
98108. 

This  amendment  becomes  effective 
May  16. 1978. 

(Secs.  313(a).  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a). 
1421,  and  1423)  and  section  6(c)  of  the  De¬ 
partment  of  ’Transportation  Act  (49  U.S.C. 
1655(c);  and  14  CTR  11.89:) 

Note.— ’The  Federal  Aviation  Administra¬ 
tion  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State¬ 
ment  imder  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
OMB  Circular  A107. 

Issued  in  Seattle,  Wash.,  on  April  27, 
1978. 

C.  B.  Walk,  Jr., 

Director,  Northwest  Region. 

The  incorporation  by  reference  pro¬ 
visions  in  the  document  were  approved 
by  the  Director  of  the  Federal  Regis¬ 
ter  on  June  19,  1967. 

[FR  Doc.  78-12443  FUed  5-5-78;  8:45  am] 


[4910-13] 

[Airspace  Docket  No.  78-WE-8] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Control  Zones 

AGENCTY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  acUon  alters  the 
wording  in  designated  part-time  con¬ 
trol  zone  descriptions  from  “Airman’s 
Information  Manual’’  to  “Airport/Fa¬ 
cility  Directory.’’  The  designated  part- 
time  control  zones’  effective  dates  and 
times  will  be  carried  in  the  “Airport/ 
Facility  Directory’’  instead  of  the 
“Airman’s  Information  Manual.’’ 

EFFECTIVE  DATE:  May  18.  1978. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Thomas  W.  Binczak,  Airspace  and 

Procedures  Branch.  Air  Traffic  Dlvl- 

sion.  Federal  Aviation  Administra¬ 
tion,  15000  Aviation  Boulevard. 

Lawndale.  Calif.  90261,  telephone 

213-536-6182. 

SUPPLEMENTARY  INFORMA-nON: 

Histokt 

Part-time  control  zone  descriptions 
contaiped  in  subpart  F,  $  71.171  (43  FR 
355)  of  FAR  Part  71  include  the  infor¬ 
mation  that  the  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  “Airman’s  Informa¬ 
tion  Manual.’’  On  May  18,  1978,  this 
information  will  be  transferred  to  the 
new  “Airport/Facility  directory’’  and 
will  no  longer  appear  in  the  “Airman’s 
Information  Manual.’’  This  will  neces¬ 
sitate  deletion  of  the  “Airman’s  Infor¬ 
mation  Manual’’  and  the  substitution 
therefor  of  “Airport/Facility  Directo¬ 
ry’’  in  the  descriptions. 

The  Rule 

This  amendment  to  Subpart  F  of 
Part  71  of  the  Federal  Aviation  Regu¬ 
lations  (14  CJFR  Part  71)  alters  the  de¬ 
scription  of  designated  part-time  con¬ 
trol  zones  by  deleting  the  words  “Air¬ 
man’s  Information  Manual’’  from  the 
text  and  substituting  therefor  the 
words  “Airport/Facility  Directory.” 

Since  these  amendments  are  editori¬ 
al  in  nature  and  impose  no  additional 
burden  on  any  person,  notice  and 
public  procedure  hereon  are  unneces¬ 
sary. 

Drafting  Information 

The  principal  authors  of  this  docu¬ 
ment  are  Thomas  W.  Binczak.  Air 
Traffic  Diidsion  and  DeWitte  T. 
Lawson,  Jr.,  Esquire,  Regional  Coim- 
sel. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  Subpart  F  of  Part  71  of  the  Feder¬ 
al  Aviation  Regulations  (14  CFR  Part 
71)  Is  amended,  effective  0901  GMT, 
May  18. 1978. 

§  71.171  [Amended] 

In  Subpart  F,  §71.171  (43  FR  355) 
the  following  control  zone  descriptions 
are  altered  by  deleting  the  words  “Air¬ 
man’s  Information  Manual”  from  the 
text  and  substituting  therefor  the 
words  “Airport/Facility  Directory.” 

Camp  Pendleton,  Calif., 

Chandler,  Ariz., 

Chico.  Calif., 

Chino.  Calif., 

Crescent  C^ty,  Calif., 

El  Monte,  Calif., 

El  Toro.  Calif., 

Fort  Huachuca.  Ariz., 

Fort  Ord,  Calif., 
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n«mo.  Oalif.  (C9iandler  Municipal  Airport). 
Fullerton.  Calif.. 

Orand  Canycm.  Aria.. 

Lake  Tahoe.  Calif.. 

Lancaster,  Calif.  (Pox  Field), 

LaVeme.  Calif., 
livermore,  Calif., 

Los  Angeles,  Calif.  (Hawthorne  Municipal 
Airport). 

Modesto.  Calif.. 

Oxnard,  Calif.  (Ventura  County  Airport), 
Palmdale.  Calif., 

Palm  Springs,  C^dlf., 

Palo  Alto.  Calif.. 

Palomar.  Calif.. 

Phoenix,  Aria.  (Deer  Valley  Municipal  Air¬ 
port). 

Phoenix-Lit^ifMd,  Aria., 

Redding.  Calif., 

Riverside  Caiif.  (Municipal  Airport). 

San  Carlos,  Calif.. 

San  Clemente  Islud.  Calif.. 

San  Diego.  Calif.  (Brown  Field). 

San  Diego,  Calif.  (Montgomery  Field), 

San  Diego,  Calif.  (San  Diego  County-Gflle- 
spie  Field). 

San  Jose.  Calif.  (Reid-Hillview  Airport), 
SanU  Ana,  Calif.  (MCAS), 

Santa  Ana,  Calif.  (Orange  County  Airport), 
Santa  Monica,  Odif .. 

Santa  Rosa,  C^lif.. 

Scottsdale,  Arlz., 

Torrance.  Calif.. 

Vandenberg  ATO.  Calif., 

Victorville.  Calif .. 
insalia,  Calif .. 

(Sec.  S()7(a)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  UB.C.  1348(a))  and 
Sec.  6(c)  of  the  Department  of  Transpcnta- 
tion  Ac^  (49  UH.C.  1655(c).) 

Note.— The  Federal  Aviation  Administra¬ 
tion  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State¬ 
ment  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
OMB  Circular  A-107. 

Issued  in  Los  Angeles,  Calif.,  on 
April  25,  1978. 

W.  R.  Frehse, 
Acting  Director, 
Wettem  Region. 
[FR  Doc.  78-12442  FUed  5-5-78;  8:45  am] 


[4910-13] 

LAirspace  Docket  No.  77-PC-2] 

FAST  71— OESIGNATION  OF  FEOBiAL  AK- 
WAYS,  A8EA  LOW  ROUTE!,  CONTROLLH) 
AIRSPACE,  AND  REPORTING  POINTS 

Designation  of  Transition  Arao 

AQENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Pinal  rule. 

SUMMARY:  This  amendment  desig¬ 
nates  a  700  foot  and  a  1200  foot  above 
the  surface  transition  area  within  10 
NM  and  25  NM  respectively,  of  the 
Wake  Island  air  navi^ti(m  aid  classi¬ 
fied  as  a  VORTAC.  This  acti(m  pro¬ 
vides  controlled  airspace  for  the  pro¬ 
tection  of  aircraft  executing  instru¬ 
ment  approaches  to  Uie  Wake  Island 
Air  Force  Base. 

EFFECTIVE  DATE:  July  IS,  1978. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Everett  L.  McEIisson,  Airspace 

Regulations  Branch'(AAT-230),  Air¬ 
space  and  Air  Traffic  Rules  Division. 

Air  Traffic  Service,  Federal  Aviation 

Administration,  800  Independence 

Avenue  SW.,  Washington,  D.C. 

20591,  telephone,  202-426-3715. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  21, 1977,  the  FAA  pub¬ 
lished  for  (omment  a  proposal  to  des¬ 
ignate  700  foot  and  1200  foot  transi¬ 
tion  areas  at  Wake  Island  (42  FR 
59758).  Interested  persons  were  invited 
to  particiiMite  in  this  rulemaking  pro¬ 
ceeding  by  submitting  written  com¬ 
ments  on  the  proposal  to  the  FAA.  No 
comments  were  received.  Section 
71.181  of  Part  71  was  published  in  the 
Federal  Register  on  January  3,  1978, 
(42  FR  440).  Since  this  action  involved 
in  part,  the  designation  of  navigable 
airspace  outside  the  United  States,  the 
Administrator  has  consulted  with  the 
Secretary  of  State  and  the  Secretary 
of  Defense  in  accordance  with  the  pro¬ 
visions  of  Executive  Order  10854*. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  desig¬ 
nates  a  700  foot  transition  area  within 
a  10  NM  radius  of  the  Wake  Island 
VORTAC  and  a  1200  foot  transition 
area  within  a  25  NM  radius  of  the 
Wake  Island  VORTAC.  This  action 
provides  controlled  airspace  for  the 
protection  of  aircraft  executing  Stand¬ 
ard  Instrument  Approach  Piocedures 
(SIAP)  to  the  Wake  Island  Air  Force 
Base. 

Drafting  Information 

The  principal  authors  of  this  docni- 
ment  are  Mr.  Everett  L.  McKisson,  Air 
Traffic  Service,  and  Mr.  Richard  W. 
ENuiforth,  Office  of  the  Chief  CounseL 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor.  §71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
as  republished  (43  FR  440)  is  amend¬ 
ed.  effective  0901  G.m.t..  July  13.  1978, 
by  adding  the  following: 

Wakx  Island 

That  airspace  extending  upward  frcnn  700 
feet  above  the  surface  within  a  10  NM 
radius  of  the  Wake  Island  VORTAC.  and 
that  airspace  extending  upward  from  1200 
feet  above  the  surface  within  a  25  NM 
radius  of  the  Wake  Island  VORTAC. 

Seca  207(a).  212(a).  1110,  Federal  Aviation 
Act  of  1958  (49  UJ3.C.  1348(a),  1254(a),  1510; 
Executive  Order  10654  (24  FR  9565);  sec. 
6(c),  Department  of  Transportation  Act  (49 
UB.C.  1655(0):  and  14  CFR  11.69) 

Note:  The  FAA  has  determined  that  this 
document  does  not  contain  a  major  proposal 


requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  C:ircular  A-107, 

Issued  in  Washington.  D.C.,  on  May 
1. 1978. 

William  E.  Broadwater. 

Chief,  Airspace  and  Air 
Traffic  Rides  Division. 
(FR  Doc.  78-12447  PUed  5-5-78;  8:45  am] 


[4910-13] 

(Airspace  Docket  No.  77-PC-l] 

PART  71— OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROUED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

D*signation  of  Transition  Aroo 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  desig¬ 
nates  a  700  foot  and  a  1200  foot  above 
the  surface  transition  area  within  10 
NM  and  25  NM  respectively,  of  the 
Johnston  Island  (Apollo)  nondirec- 
tional  radio  beacon  (NDB)  at  John¬ 
ston  Island,  Johnston  AtolL  This 
action  provides  controlled  airspace  for 
the  protection  of  aircraft  exetniting  in¬ 
strument  approaches  to  the  Johnston 
Island  Airport. 

EFFECTIVE  DATE:  July  13, 1978. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mr.  Everett  L.  McKisson.  Airspace 
Regulations  Branch  (AAT-230).  Air¬ 
space  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  D.C. 
20591,  telephone  202-426-3715. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  21, 1977,  the  FAA  pub¬ 
lished  for  (X)mment  a  proposal  to  des¬ 
ignate  700  and  1200  foot  transition 
areas  at  Johnston  Island,  Johnston 
Atoll  (42  FR  59757).  Interested  per¬ 
sons  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to 
the  FAA.  No  comments  were  received. 
Section  71.181  of  Part  71  was  pub¬ 
lished  in  the  Federal  Register  cm  Jan¬ 
uary  3,  1978  (43  FR  440).  Since  this 
action  involved,  in  part,  the  designa¬ 
tion  of  navigable  airspace  outside  the 
United  States,  the  Administrator  has 
consulted  with  the  Secretary  of  State 
and  the  Secretary  of  Defense  in  ac¬ 
cordance  with  the  provisions  of  Execu- 
Uve  Order  10854. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  desig¬ 
nates  a  700  foot  transition  area  within 
a  10  NM  radius  of  the  Johnston  Island 
(Apollo)  NDB  and  a  1200  foot  transi¬ 
tion  area  within  a  25  NM  radius  of  the 
Johnston  Island  (Apollo)  NDB.  This 
action  provides  controlled  airspace  for 
the  protection  of  aircraft  executing 
Standard  Instrument  Approach  Proce 
dures  (SIAP)  to  the  Johnston  Island 
Airport. 

Drafting  Information 

The  principal  authors  of  this  docu¬ 
ment  are  Mr.  Everett  L.  McKisson,  Air 
Traffic  Service,  and  Mr.  Richard  W. 
Danforth,  Office  of  the  Chief  Counsel. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
as  republished  (43  FR  440)  is  amend¬ 
ed,  effective  0901  G.m.t.,  July  13. 1978, 
by  adding  the  following: 

Johnston  Island,  Johnston  Atoll 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  lONM  radius 
of  the  Johnston  Island  (Apollo)  NDB  (Lat. 
16*44'00  ’N.,  Long.  169'32'00"W.):  and  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  within  a  25  NM  radius  of 
the  NDB. 

(Secs.  307(a).  313(a),  1110,  Federal  Aviation 
Act  of  1958  (49  UJS.C.  1348(a),  1354(a),  and 
1510):  ExecuUve  Order  10854  (  24  FR  9565); 
sec.  6(c),  Department  of  Transportation  Act 
(49  UJS.C.  1655(c):  and  14  CFR  11.69.) 

Note:  The  FAA  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949,  and  OMB  Circular  A-107. 

Issued  in  Washington.  D.C.,  on  May 
1. 1978. 

William  E.  Broadwater, 

Chief,  Airspace  and  Air 
Traffic  Ryles  Divisioru 

(FR  Doc.  78-12448  FUed  5-5-78:  8:45  am] 


[6351-01] 

Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EX- 
CHANGE  ACT 

Revision  of  Instructions  to 
Registration  Forms 

AGENCY:  Commodity  Futures  Trad¬ 
ing  Conunlssion. 


ACTION:  Adoption  of  revised  instruc¬ 
tions  to  registration  forms. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
has  revised  the  instructions  to  its  reg¬ 
istration  forms  for  all  categories  of 
registrants  to  require  that  all  such 
forms  be  filed  at  the  Commission’s 
Central  Regional  Office  in  Chicago, 
ni.  This  centralization  of  processing  is 
expected  not  only  to  reduce  costs  for 
the  Commission  but  to  simplify  the 
registration  procedures  for  many  ap¬ 
plicants. 

The  forms  which  will  be  affected  by 
this  regulation  are: 

Form  7-R  which  is  the  application  for  reg¬ 
istration  or  renewal  of  registration  as  a  fu¬ 
tures  commission  merchant,  commodity 
trading  advisor  or  commodity  pool  operator: 

Form  8-R  which  is  the  application  for  reg¬ 
istration  or  renewal  of  registration  as  an  as¬ 
sociated  person  or  floor  broker  and  is  also 
used  to  fximish  supplemental  information  in 
connection  with  an  application  on  Form  7- 
R;  and 

Form  3-R  on  which  changes  and  correc¬ 
tions  to  registration  information  are  report¬ 
ed. 

EFFECTIVE  DATE:  May  5, 1978. 

ADDRESSES:  See  “AvailabUlty  of 
Forms”  under  SUPPLEMENTARY 
INFORMA'nON. 

FOR  FURTHER  INFORMATION 
CONTACTT: 

Robert  Shiner,  Office  of  Qualifica¬ 
tions  and  Registration,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  2033 
K  Street  NW.,  Washington.  D.C. 
20581,  202-254-9703. 

SUPPLEMENTARY  INFORMATION: 
In  May  1977,  the  Commission  consoli¬ 
dated  its  various  registration  forms 
then  in  use  into  two  basic  forms— 
Form  7-R  to  be  used  by  firms  and  indi¬ 
viduals  seeking  registration  or  renewal 
of  registration  as  futures  commission 
merchants,  commodity  trading  advi¬ 
sors  or  commodity  pool  operators:  and 
Form  8-R  to  be  used  by  individuals 
seeking  registration  or  renewal  of  reg¬ 
istration  as  ass(x;iated  persons  or  floor 
brokers,  and  by  certain  other  individ¬ 
uals  who  are  controlling  persons  of  fu¬ 
tures  commission  merchants.  (X)mmod- 
ity  trading  advisors  and  pool  opera¬ 
tors.*  These  revisions  were  made,  in 
part,  to  streamline  the  Commission’s 
processing  of  the  forms  and.  in  part,  to 
reduce  the  filing  burden  by  making  it 
possible  for  certain  applicants  for  reg¬ 
istration  in  more  than  one  capacity 
(e.9.,  as  a  futures  commission  mer¬ 
chant  and  a  commodity  pool  operator) 
to  use  a  single  form.  Neither  of  these 
objectives  of  the  Commission  in  con¬ 
solidating  its  forms  has  been  fully 
achieved,  because  certain  applicants 
for  dual  registration  have  still  been  re- 


42  FR  23988  (May  11,  1977). 


quired  to  make  duplicative  filings  in 
(llfferent  regional  offices  of  the  Com¬ 
mission.* 

Until  recently,  applications  for  regis¬ 
tration  were  processed  by  the  regional 
office  which  received  them;  however, 
in  an  effort  to  utilize  its  own  resources 
more  efficiently,  the  Commission  has, 
beginning  in  April  1978,  forwarded  all 
such  applications  to  its  Central  Re¬ 
gional  Office  in  Chicago  for  process¬ 
ing.  The  Commission  is  hereby  chang¬ 
ing  the  instructions  on  the  registra¬ 
tion  forms  to  conform  to  this  new  pro¬ 
cedure  by  requiring  that  all  applica¬ 
tions  for  regMration  be  sent  directly 
to  its  Central  Regional  Office. 

This  centralization  of  processing  is 
expected  not  only  to  reduce  costs  for 
the  Commission  but  to  simplify  the 
registration  procedures  for  many  ap¬ 
plicants.  All  applicants  for  initial  reg¬ 
istration  as  futures  commission  mer¬ 
chants,  commodity  trading  advisors  or 
commodity  pool  operators,  which  are 
seeking  registration  in  more  than  one 
capacity,  will  hereafter  be  able  to  file 
one  form  (Form  7-R)  with  one  Com¬ 
mission  office  for  their  multiple  regis¬ 
trations.  Also,  individuals  who  are  ap¬ 
plying  for  registration  as  an  associated 
person  on  Form  8-R  and  who  also  are 
applying  for  registration  on  Form  7-R 
in  another  capacity  (e.g.,  as  a  commod¬ 
ity  trading  advisor)  will  send  both 
forms  to  the  Central  Regional  Office, 
and  any  necessary  contacts  between 
the  Commission  and  the  applicant 
concerning  registration  matters  will  be 
made  through  that  office.  * 

As  stated  in  the  “Special  Notice”  on 
the  first  page  of  Forms  7-R  and  8-R, 
the  application  forms,  and  schedules 
and  supplements  thereto,  are  consid¬ 
ered  by  the  Commission  to  be  public 
records.  These  records,  which  have 
formerly  been  publicly  available  at  the 
various  regional  offices  where  they 
were  filed,  will  now  be  maintained  in 
the  public  reference  facilities  of  the 
Central  Regional  Office  of  the  Com¬ 
mission.  Section  3  of  the  “Special 
Notice”  has  been  amended  to  reflect 
this  change. 


*At  present,  applications  for  registration 
as  a  futures  commission  merchant  or  a  floor 
broker  are  filed  with  the  Commission’s  re¬ 
gional  office  nearest  to  the  applicant;  appli¬ 
cations  for  registration  as  a  commodity 
trading  advisor  or  commodity  pool  operator 
are  filed  at  the  Commission’s  Eastern  Re¬ 
gional  Office  in  New  York;  and  applications 
for  registration  as  an  associated  person  are 
filed  at  the  Commission’s  Central  Regional 
Office  in  Chicago. 

*The  Commission  is  aware  that  this  new 
procedure  may  be  slightly  less  convenient 
for  applicants  or  registrants  located  in  New 
York  or  Kansas  City  who  were  able,  former¬ 
ly,  to  file  these  applications  in  person  at  the 
Eastern  or  Southwestern  Regional  Offices 
of  the  Commission.  The  Commission,  how¬ 
ever.  believes  that  the  general  benefits  de¬ 
scribed  above  outweigh  this  consideration. 
Detailed  questions  concerning  applications 
will  now  be  answered  by  telephone  or  letter 
from  the  Central  Regional  Office. 
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Availabhitt  or  Forms 

Forms  with  the  revised  iiistructions 
will  be  available  about  July  15,  1978. 
However,  beginning  May  5,  1978,  all 
Form  3-R*s,  Form  7-R’s  and  Form  8- 
R’s  should  be  sent  to  the  Commis¬ 
sion’s  Central  Regional  Office. 

Blank  forms  will  continue  to  be 
available  at  the  Commission’s  main 
office  in  Washington,  D.C.,  and  at  all 
Commission  regional  offices.  Address¬ 
es  are  listed  below: 

Washington.  D.C.  Office,  2033  K  Street 
NW..  Washington,  D.C.  20581. 

Eastern  Regional  Office.  One  World  Trade 
Center.  Suite  4747,  New  York,  N.Y.  10048. 
Central  Regional  Office.  233  South  Wacker 
Drive,  46th  Floor,  Chicago,  HL  60606. 
Minneapolis  Office,  Central  Region,  510 
Grain  Exchange  Building,  Minneapolis, 
Minn.  55415. 

Southwestern  Regional  Office,  4901  Main 
Street.  Room  208,  Kansas  City,  Mo.  64112. 
Western  Regional  Office,  Two  Embarcadero 
Center,  Suite  975,  San  Francisco,  Calif. 
94111. 


•  •  •  •  • 

Pursuant  to  Commission  regulation 
13.5(bK2)  (17  CFR  13.5(bX2))  and  the 
Administrative  Procedure  Act,  5  n.S.C. 
S53(b)  (1970),  the  Commission  for 
good  cause  finds  that  notice  and 
public  procedure  with  respect  to  the 
foregoing  revisions  are  imnecessary. 
The  Commission’s  reasons  for  so  find¬ 
ing  are  that  the  revisions  relate  solely 
to  the  Agency’s  internal  procedm^ 
for  processing  application  forms  and 
impose  no  additional  burdens  upon  ap¬ 
plicants.  Thus,  pursuant  to  sections 
4d.  4e,  4f,  4k,  4m,  4n,  and  8a  of  the 
Commodity  Exchange  Act,  as  amend¬ 
ed  (7  U.S.C.  6d.  6e,  6f,  6k,  6m,  6n,  and 
12a  (1976).),  the  Commission  hereby 
revises  section  3  of  the  Special  Notice 
of  Form  7-R  and  Form  8-R,  and 
instructions  to  Form  3-R,  Form  7-R 
and  Form  8-R,  as  set  forth  below: 

CFTC  Form  7-R— Spbcial  Notkm 
(Pack  1) 

Section  3  is  revised  to  read  as  fol¬ 
lows: 

This  application  is  considered  by  the  Com¬ 
mission  as  a  public  record  and  will  be  availa¬ 
ble  for  insprction  by  any  interested  person. 
Copies  wil  be  maintained  in  the  public  refer¬ 
ence  facilities  of  the  Commission’s  Central 
Regional  Office  at  Sears  Tower,  46th  Floor. 
233  South  Wacker  Drive,  Chicago,  IlL  60606. 
If  the  applicant  believes  that  the  placing  of 
the  information  on  this  form,  including 
Schedules  A,  B.  or  C,  in  the  C^ommission’s 
public  files  would  reveal  sensitive  business 
information,  or  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy, 
the  applicant  may  petition  the  Commission 
to  treat  such  information  as  nonpublic  in  re¬ 
sponse  to  requests  under  the  Freedom  of  In- 
formatkm  Act  (5  UB.C.  552). 

CFTC  Form  7-R— Ihstructions  (Page 

4) 

The  paragraph  beginning  “Who 
Must  File’’  is  revised  to  read  as  fol¬ 
lows: 


AU  futures  commission  merchants,  com¬ 
modity  trading  advisors  and  commodity 
pool  operators  must  file  this  form  in  order 
to  be  registered  with  the  Commission.  Reg¬ 
istration  in  one  category  (e.g.,  futures  com¬ 
mission  merchant)  subject  to  regulation 
under  the  Conunodity  Exchange  Act  does 
not  include  registration  in  any  other  catego¬ 
ry  subject  to  regulation  under  the  Act  (eg., 
commodity  pool  operator).  However,  the 
same  Form  7-R  may  be  used  for  simulta¬ 
neous  application  for  registration,  or  renew¬ 
al  of  registration,  in  more  than  one  catego¬ 
ry.  Where  an  applicant  flies  a  separate  ap¬ 
plication  for  registration  in  one  category 
and  the  information  asked  for  in  an  item  on 
a  form  has  previously  been  provided  by  the 
applicant  in  response  to  the  same  or  similar 
items  contained  in  an  application  or  supple¬ 
ment  thereto,  for  registration  in  another 
category,  such  item  may  be  answered  by  ref¬ 
erence  to  the  previous  application  or  sui^le- 
ment  thereto. 

The  paragraph  beginning  “Where  to 
File’’  is  revised  to  read  as  follows: 

Futiu^  commission  merchants,  commod¬ 
ity  trading  advisors  and  commodity  pool  op¬ 
erators  should  send  their  applications  for 
registration  or  reregistration  to  the  Central 
Regional  Office  of  the  Commodity  Futures 
Trading  Commission  at  Sears  Tower.  46th 
Floor.  233  S.  Wacker  Drive,  Chicago.  IlL 
60606.  Send  the  original  copy  of  the  com¬ 
pleted  Form  7-R,  together  with  the  registra¬ 
tion  fee.  Retain  the  completed  duplicate 
copy  for  your  files.  Also  enclose  related 
Form  8-R’s,  if  any. 

CFTC  Form  8-R— Special  Notice 
(Page  1) 

Section  3  is  revised  to  read  as  fol¬ 
lows: 

This  form,  vfith  the  exception  of  the  $up~ 
plementary  atttu^ments  to  items  3.  4  and  12 
tif  any),  is  considered  by  the  Commission  as 
a  public  record  and  will  be  available  for  in¬ 
spection  by  any  interested  persotL  Copies 
will  be  maintained  in  the  public  reference 
facilities  of  the  Ck>mmi8sion’s  (Antral  Re- 
gl(HuU  Office  at  Sears  Tower.  46th  Floor, 
233  S.  Wacker  Drive,  Chicago,  HI.  60606. 
The  Commission  may  disclose  supplemen¬ 
tary  information  in  items  3,  4.  and  12  to 
third  parties  (1)  in  connection  with  matters 
in  litigatiCHi:  (2)  in  connection  with  (^mmis- 
sion  investigations;  (3)  where  the  informa¬ 
tion  is  furnished  to  regulatory,  self-regula¬ 
tory  and  law  enforo^ent  agencies  to  assist 
them  in  meeting  responsibilities  assigned  to 
them  by  law,  (4)  where  disclosure  is  re¬ 
quired  under  the  Freedom  of  Information 
Act  (5  nJS.C.  552);  and  (5)  in  other  circum¬ 
stances  in  which  withholding  of  such  infor¬ 
mation  appears  tmwarranted.  If  the  individ¬ 
ual  believes  that  the  placing  of  any  other  in¬ 
formation  on  this  form  in  the  Ck>mmission’s 
public  files  would  constitute  an  imwarrant- 
ed  invasion  of  his  personal  privacy  or  would 
reveal  sensitive  business  information,  he 
may  petition  the  Conunission  to  treat  such 
infonnation  as  non-public  in  response  to  re¬ 
quests  under  the  Freedom  of  Information 
Act. 

CFTC  Form  8-R— Instructions  (Page 

4) 

The  paragraph  beginning  "Where  to 
File’’  is  revised  to  read  as  follows: 

Send  the  original  copy  of  the  completed 
form  and  the  registration  fee.  if  applicable. 


to  the  Central  Regional  Office  of  the  Com¬ 
modity  Futures  Trading  Commission  at 
Sears  Tower.  46th  Floor,  233  S.  Wacker 
Drive,  Chicago.  HL  60606.  If  you  are  filing  in 
connection  with  the  registration  of  a  fu¬ 
tures  commission  merchant,  commodity 
trading  advisor,  or  commodity  pool  opera¬ 
tor,  attach  the  original  copy  of  the  complet¬ 
ed  Form  8-R  to  the  related  Form  7-R. 
Retain  the  completed  duplicate  copy  of 
Form  8-R  for  your  files. 

CFTC  Form  3-R— Instructions  (On 
Reverse  Side  or  Form) 

Section  7  on  “Where  to  File”  is  re¬ 
vised  to  read  as  follows: 

Send  the  completed  form  to  the  Central 
Regional  Office  of  the  Commodity  Futures 
Trading  Commission  at  Sears  Tower,  46th 
Floor,  233  S.  Wacker  Drive.  Chicago.  HL 
60606.  A  duplicate  copy  of  this  statement 
should  be  kept  for  your  flies. 

Issued  in  Washington,  D.C.,  on  May 
2. 1978,  by  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Future* 
Trading  Commission. 

[FR  Doc.  78-12335  FUed  8-5-78;  8:45  am] 


[471(M>6] 

Title  22 — Foreign  Rekrtions 

CHAPTER  I.-DEPARTMENT  OF  STATE 

SUBCHAPTfR  6— VISAS 

[D^t.  Reg.  108.788] 

I 

PART  42— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  THE  IMMI¬ 
GRATION  AND  NATIONALITY  ACT, 
AS  AMENDED 

Miscellaneous  Amendments 

AGENC7T:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  Various  of  the  Depart¬ 
ment’s  regulations  governing  immi¬ 
grant  visas  are  revised  because  of 
recent  changes  in  law  and  for  the  sake 
of  clarity.  All  of  the  changes  are  large¬ 
ly  technical  in  nature. 

EFFECTIVE  DATE:  May  8. 1978. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Gerald  M.  Brown,  202-632-1983. 

SUPPLEMENTARY  INFORMATION: 
The  intent  of  $42.65  (a),  (b).  and  (d) 
and  of  section  203(e)  of  the  Act.  upon 
which  they  are  based,  is  to  provide  for 
termination  of  registration  of  all  cate¬ 
gories  of  immigrants.  The  actual  lan¬ 
guage  used  implied  that  the  regulation 
applied  only  to  numerically  limited 
classes  of  immigrants.  Section  42.65 
(a),  (b),  and  (d)  are  amended  to  make 
it  clear  that  all  categories  of  immi¬ 
grants  are  subject  to  its  provisions. 

The  abolition  of  contract  location 
physicians  necessitates  the  amend- 
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ment  of  §S42.91(aKl-6)(i)  and 
42.113(b)  to  eliminate  reference  to 
them. 

Section  42.91(aK10Kiv)  has  been 
rewritten  largely  in  the  interests  of 
clarity. 

Srotion  42.91(a)(12)(iii)  is  amended 
to  include  all  persons  contemplated 
under  section  212(aK12)  of  the  Act. 
not  Just  prostitutes  and  former  prosti- 
•  tutes.  The  law  requires  this  interpreta¬ 
tion;  and  the  Department  has  always 
adhered  to  the  meaning  of  the  law. 
Omission  of  the  other  categories  from 
the  regulations  was  an  oversight. 

Section  42.91(a)(22)  is  amended  to 
render  ineligible  for  ah  immigrant  visa 
an  alien  who  departed  from  or  re¬ 
mained  outside  of  the  United  States  in 
order  to  avoid  or  evade  service  in  the 
Armed  Forces  while  he  was  in  nonim¬ 
migrant  status.  Section  212(aK22)  of 
the  Act  requires  such  an  interpreta¬ 
tion,  and  the  Department  has  always 
followed  the  meaning  of  the  law.  The 
previous  exemption  of  this  class  of 
aliens  in  the  regulation  was  a  mistake. 

The  enactment  on  October  12.  1976 
of  Pub.  L.  94-484,  the  Health  Profes¬ 
sions  Educational  Assistance  Act  of 
1976,  specifically  Title  VI.  requires 
that  §  42.91(c)  be  amended. 

Section  42.124(a)(3)  is  amended  to 
reflect  the  change  in  the  starting  date 
for  the  fiscal  year. 

Accordingly,  Part  42  of  Title  22, 
Code  of  Federal  Regulations,  is  revised 
as  set  forth  below. 

§  42.6S  [AMeaded] 

1.  Amend  §  42.65(a)  by  changing  “on 
an  immigrant  visa  waiting  list”  to  read 
“for  an  immigrant  visa”. 

2.  Amend  §  42.65(b)  by  changing  “on 
an  immigrant  visa  waiting  list”  to  read 
“for  an  immigrant  visa”. 

3.  Amend  S  42.65(d)  by  changing  “on 
an  immigrant  visa  waiting  list”  to  read 
“for  an  immigrant  visa”. 

§  42.91  [Amended] 

4.  Amend  S42.91(a)(l-6)(i)  by  delet¬ 
ing  the  comma  following  “Health 
Service”,  by  deleting  “of  a  contract  lo¬ 
cation  physician.”  and  by  deleting 
“contract  location  or”. 

5.  Section  42.91(aK10Klv)  is  amend¬ 
ed  to  read  as  follows: 

S  42.91  Aliens  ineligible  to  receive  visas. 

(a)  Alieru  ineligible  under  the  provi¬ 
sions  of  section  212(.a)  of  the  Act 

•  G  G  •  • 

(10)  Conviction  of  two  or  more  of¬ 
fenses.  •  •  • 

(iv)  An  alien  shall  not  be  considered 
ineligible  to  receive  a  visa  under  sec¬ 
tion  212(aK10)  of  the  Act  by  reason  in 
part  of  having  been  convicted  of  an  of¬ 
fense  for  which  a  full  and  uncondi¬ 
tional  pardon  has  been  granted  by  the 
President  of  the  United  States,  by  the 


Governor  of  a  State  of  the  United 
States,  by  the  former  High  Commis¬ 
sioner  for  Germany,  acting  pursuant 
to  Executive  Order  10062,  or  by  the 
United  States  Ambassador  to  the  Fed¬ 
eral  Republic  of  Germany  acting  pur¬ 
suant  to  Executive  Order  10608.  A  leg¬ 
islative  pardon  or  a  pardon,  amnesty, 
expiuigement  of  penal  record  or  any 
other  act  of  clemency  granted  by  a 
foreign  state  shall  not  serve  to  remove 
a  groimd  of  Ineligibility  under  section 
212(aK10)  of  the  Act. 

•  •  •  *  • 

6.  Section  42.91(aK12Kiii)  is  amend¬ 
ed  to  read  as  follows: 

S  42.91  Aliens  ineligible  to  receive  visas. 

(a)  Aliens  ineligible  under  the  provi¬ 
sions  of  section  212ia)  of  the  Act 

•  •  •  •  * 

(12)  Prostitution,  procuring  and  re¬ 
lated  activities.  •  •  • 

(iii)  A  person  who  comes  under  one 
or  more  of  the  categories  of  persons 
described  in  section  212(aK12)  of  the 
Act  shall  be  ineligible  to  receive  a  visa 
uinder  that  section  notwithstanding 
the  fact  that  the  acts  engaged  in  may 
not  be  prohibited  under  the  laws  of 
the  foreign  country  where  the  acts  oc¬ 
curred. 

G  •  •  G  G 

8  42.91  [Amended] 

7.  Amend  §  42.91(a)(22)  by  deleting 
the  comma  following  “if”  and  by  delet¬ 
ing  “having  other  than  non-immigrant 
status,”. 

8.  Amend  842.91(c)  by  deleting  the 
comma  after  “(84  Stat.  116)”  and  by 
adding  immediately  thereafter  “and 
by  the  Act  of  October  12.  1976  (90 
Stat.  2301),”. 

842.113  [Amended] 

9.  Amend  842.113(b)  by  deleting  “by 
a  contract  location  physician  or”. 

842.124  [Amended] 

10.  Amend  8  42.124(aX3)  by  changing 
“July  1  of  each  year,”  to  read  “the 
first  day  of  each  fiscal  year,”. 

Authoritt:  These  amendments  are  issued 
pursuant  to  the  authority  contained  in  sec¬ 
tion  104  of  the  Immigration  and  Nationality 
Act  (8  U.S.C.  1104).  Compliance  with  section 
563  of  Title  5  of  the  United  States  Code  as 
to  notice  of  proposed  rulemaking  and  de¬ 
layed  effective  date  Is  unnecessary  in  this 
instance  because  the  amendments  contained 
in  this  order  are  interpretative  and  editorial 
in  nature. 

Dated:  March  30,  1978. 

Barbara  M.  Watson, 
Assistant  Secretary 
for  Consular  Affairs. 

IFR  Doc.  78-12389  FUed  5-5-78;  8:45  am] 


[4310-02] 

Titio  25— Indians 

CHAPTER  I— BUREAU  OF  INDIAN  AF¬ 
FAIRS,  DEPARTMENT  OF  THE  INTE- 
RIOR 

SUKHAPTBt  F— ENROUMENT 

PREPARATION  OF  ROLLS  OF  CER¬ 
TAIN  TRIBES  AND  BANDS  OF  INDI¬ 
ANS 

April  17,  1978. 
AGENCY:  Bureau  of  Indian  Affairs. 
ACmON:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Af¬ 
fairs  is  making  miscellaneous  changes 
to  its  regulations  by  revoking  certain 
parts  in  their  entirety,  and  by  revok¬ 
ing  certain  paragraphs  -  of  another 
part.  These  amendments  are  necessary 
because  the  roUs  for  which  the  regula¬ 
tions  were  issued  have  been  complet¬ 
ed,  thus  the  regulations  no  longer 
have  any  effect  on  either  the  Bureau 
or  the  public. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Janet  L.  Parks,  Chief,  Branch  of 
Tribal  Enrollment  Services,  Biu*eau 
of  Indian  Affairs.  1951  Constitution 
Avenue  NW.,  Washington.  D.C. 
20245,  202-343-2985;  principal 

author,  Janet  L.  Parks. 

EFFECTIVE  DATE:  This  amendment 
shall  become  effective  May  8. 1978. 

SUPPLEMENTARY  INFORMATION: 
It  is  generally  the  policy  of  the  De¬ 
partment  of  the  Interior  to  allow  time 
for  interested  persons  to  take  part  in 
the  rulemaking  process.  However,  this 
amendment  is  entirely  administrative 
in  nature.  The  public  rulemaking  proc¬ 
ess  is  dispensed  with  under  the  excep¬ 
tion  provided  in  5  U.S.C. 
553(b)(B)(1970). 

This  amendment  is  made  pursuant 
to  the  authority  vested  in  the  Secre¬ 
tary  of  Interior  by  5  U.S.C.  301  and 
sections  463  and  465  of  the  Revised 
Statutes  (25  UJ5.C.  2  and  9). 

Subchapter  F.  Chapter  I,  Title  25  of 
the  Code  of  Federal  Relations  is 
hereby  amended  as  follows: 

PART  41— PREPARATION  OF  ROLLS 
OF  INDIANS 

841.3  [Amended] 

Part  41.  841.3  is  amended  by  revok¬ 
ing  the  following  paragraphs: 

(b)  Tlinglt  and  Haida  Tribes  In 
Alaska. 

(c)  Miami  Indians  of  Oklahoma  and 
Indiana. 

(d)  Nooksack  Tribe  of  Indians. 

(e)  Duwamlsh  Tribe  of  Indians. 

(f )  Omaha  Tribe  of  Nebraska. 

(g)  Quileute  Tribe  of  Indians. 
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(h)  Hoh  Tribe. 

(i)  Brotherton  Indians  of  Wisconsin. 
(J)  Upper  and  Lower  Chehalis  Tribes 

of  Indians. 

(k)  Delaware  Nation  of  Indians. 

(l)  Southern  Paiute  Nation  of  Indi¬ 
ans. 

(m)  Wea,  Piankashaw,  Peoria  and 
Kaskaskia  Indians. 

(n)  Chemehuevi  Tribe  of  Indians. 

(p)  Miami  Indians  of  Oklahoma  and 
Indiana. 

(q)  Wea,  Piankashaw,  Peoria  and 
Kaskaskia  Indians. 

(u)  Fort  Sill  Apache  Tribe. 

(V)  Cherokee  Nation  of  Oklahoma, 
(aa)  Apache  Tribe  of  Oklahoma. 

The  foUowing  Parts  of  Subchapter  P 
are  revoked  in  their  entirety: 

PART  43— ENROLLMENT  OF  INDIANS 
OF  THE  CABAZON,  AUGUSTINE, 
AND  TORRES-MARTINEZ  BANDS 
OF  MISSION  INDIANS  IN  CALIFOR¬ 
NIA  [REVOKED] 


PART  43o— MEMBERSHIP  ROLL  OF 
PONCA  TRIBE  OF  NATIVE  AMERI¬ 
CANS  OF  NEBRASKA  [REVOKED] 


PART  43b— PREPARATION  OF  A 
ROLL  TO  SERVE  AS  THE  BASIS  FOR 
THE  DISTRIBUTION  OF  THE  JUDG¬ 
MENT  FUNDS  AWARDED  THE 
CHEROKEE  BAND  OF  SHAWNEE 
INDIANS  [REVOKED] 


PART  43c— PREPARATION  OF  A  ROLL 
TO  SERVE  AS  THE  BASIS  FOR  THE 
DISTRIBUTION  OF  THE  JUDGMENT 
FUNDS  AWARDED  THE  NEHALEM 
AND  TILLAMOOK  BANDS  OF  THE 
TILLAMOOK  INDIANS  [REVOKED] 


PART  43d— PREPARATION  OF  A 
ROU  TO  SERVE  AS  THE  BASIS  FOR 
THE  DISTRIBUTION  OF  THE  JUDG¬ 
MENT  FUNDS  AWARDED  THE 
SNAKE  OR  PAIUTE  INDIANS  OF 
THE  FORMER  MALHEUR  RESERVA¬ 
TION  [REVOKED] 


PART  43«— PREPARATION  OF  A 
ROLL  TO  SERVE  AS  THE  BASIS  FOR 
DISTRIBUTION  OF  JUDGMENT 
FUNDS  AWARDED  TO  ttRTAIN 
PERSONS  OF  CALIFORNIA  INDIAN 
DESCENT  [REVOKED] 


PART  43f— PREPARATION  OF  ROLLS 
TO  SERVE  AS  THE  BASIS  FOR  DIS¬ 
TRIBUTION  OF  JUDGMENT  FUNDS 
AWARDED  THE  CREEK  NATION  OF 
INDIANS  IN  INDIAN  CLAIMS  COM¬ 
MISSION  DOCKETS  NUMBERED  21 
AND  276  [REVOKED] 


PART  431— PREPARATION  OF  A  ROLL 
TO  SERVE  AS  THE  BASIS  FOR  THE 
DISTRIBUTION  OF  JUDGMENT 
FUNDS  AWARDED  TO  THE  NORTH¬ 
WESTERN  BAND  OF  SHOSHONE 
INDIANS  [REVOKED] 


PART  43}— PREPARATION  OF  A  ROLL 
TO  SERVE  AS  THE  BASIS  FOR  THE 
DISTRIBUTION  OF  JUDGMENT 
FUNDS  AWARDED  TO  THE  DELA¬ 
WARE  TRIBE  OF  INDIANS  AND  THE 
ABSENTEE  DELAWARE  TRIBE  OF 
WESTERN  OKLAHOMA  [REVOKED] 


PART  43k— REVISION  OF  THE  FINAL 
ROLL  OF  THE  MENOMINEE  TRIBE 
OF  WISCONSIN  [REVOKED] 


PART  43m— BRINGING  UP  TO  DATE 
OF  THE  MEMBERSHIP  ROLL  OF  THE 
CABAZON  BAND  OF  MISSION  IN- 
'  DIANS  TO  BE  USED  AS  THE  BASIS 
TO  DISTRIBUTE  JUDGMENT  FUNDS 
[REVOKED] 


PART  44— PREPARATION  OF  ROLLS 
FOR  THE  DISTRIBUTION  OF  FUNDS 
AWARDED  CERTAIN  INDIAN 
TRIBES  OR  BAND  OF  OREGON  [RE¬ 
VOKED] 


PART  45— PREPARATION  OF  A  ROLL 
FOR  THE  DISTRIBUTION  OF  THE 
JUDGMENT  AWARDED  THE  OTOE 
AND  MISSOURIA  TRIBE  [REVOKED] 


PART  49— PREPARATION  OF  A  ROLL 
FOR  THE  DISTRIBUTION  OF  THE 
JUDGMENT  AWARDED  THE 
QUAPAW  TRIBE  [REVOKED] 


PART  50— PREPARATION  OF  A  MEM¬ 
BERSHIP  ROLL  TO  SERVE  AS  THE 
BASIS  FOR  THE  DISTRIBUTION  OF 
THE  JUDGMENT  FUNDS  AWARDED 
TO  THE  OMAHA  TRIBE  OF  INDIANS 
[REVOKED] 

No  further  changes  are  made  in  Sub¬ 
chapter  P. 

Since  this  amendment  is  of  an  ad¬ 
ministrative  nature  and  the  regula¬ 
tions  being  revoked  will  have  no  fur¬ 
ther  impact  on  the  public,  the  30-day 
deferred  effective  date  is  dispensed 
with  under  the  exception  provided  in 
subsection  (dK3)  of  5  U.S.C.  553 
(1970). 

Note.— The  Bureau  of  Indian  Affairs  has 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  inflation  impact  statement  under 
Executive  Order  11821  and  OMB  Circular 
A-107. 

Forrest  J.  Gerard, 
Assistant  Secretary, 
Indian  Affairs. 
[FR  Doc.  78-12405  FUed  5-5-78;  8:45  am) 

[4830-01] 

Title  26— Internal  Revenve 

CHAPTER  I— INTERNAL  REVENUE 

SERVICE,  DEPARTMENT  OF  THE 
TREASURY 

subchaptcr  a— mcomi  tax 

rr.D.  7545) 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Repeal  of  Section  963  of  Subpart  F 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
final  regulations  relating  to  the  repeal 
of  the  minimum  distribution  rules  for 
controlled  .  foreign  corporations. 
Changes  to  the  applicable  tax  law 
were  made  by  the  Tax  Reduction  Act 
of  1975.  These  regulations  provide  nec¬ 
essary  guidance  to  the  public  for  com¬ 
pliance  with  the  law,  and  affect  cer¬ 
tain  United  States  corporate  share¬ 
holders  of  controlled  foreign  corpora¬ 
tions. 

DATE;  The  regulations  are  effective 
generally  for  taxable  years  of  United 
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States  corporate  shareholders  or  con¬ 
trolled  foreign  corporations  ending 
after  Decraiber  31,  1075. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jason  R.  Felton  of  the  Legislation 
and  Regulations  Division,  Office  of 
the  Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue 
NW.,  Washington,  D.C.  20224,  Atten- 
Uon:  COXRrT,  202-566-4473,  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3,  1977,  the  Federal  Reg¬ 
ister  published  proposed  amendments 
to  the  Income  Tax  Regulations  (26 
CFR  Part  1)  under  section  963  of  the 
Internal  Revenue  Code  of  1954,  42  FR 
12199.  The  amendments  were  pro¬ 
posed  to  conform  the  regulations  to 
section  602  (a)(1)  of  the  Tax  Reduc¬ 
tion  Act  of  1975  (89  Stat.  58).  After 
consideration  of  all  comments  regard¬ 
ing  the  proposed  amendments,  those 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 

Section  963 

A  new  section  in  the  regulations. 
S  1.963-6,  provides  for  the  repeal  of 
section  963  in  $  1-963-1  through 
f  1.963-7.  This  new  section  also  con¬ 
tains  transitional  rules  for  1976,  the 
first  year  in  which  the  repeal  is  effec¬ 
tive.  In  addition.  $  1.963-0  has  a  provi¬ 
sion  that  requires  deficiency  distribu¬ 
tions  to  be  made  for  appropriate  tax¬ 
able  years  subsequent  to  the  repeal  of 
section  963.  Finally,  $  1.963-0  (d)  pro¬ 
vides  that  any  special  adjustments  to 
be  made  under  the  special  rules  of  sec¬ 
tion  963  and  the  regulations  thereun¬ 
der  (such  as  the  special  adjustments 
required  under  S  1.963-4),  for  a  taxable 
year  subsequent  tc  the  taxable  year  in 
which  an  election  to  receive  a  mini¬ 
mum  distribution  under  section  963 
was  made,  shall  be  made  notwith¬ 
standing  the  repeal  of  section  963. 
This  provision  has  been  redrafted  for 
clarity.  Thus,  no  substantive  changes 
were  made. 

Cross-References 

Sections  1.1248-3  and  1.1248-4  have 
cross-references  to  section  963  or  the 
regulations  thereunder.  These  cross- 
references  are  used  in  a  substantive 
manner  that  is  unrelated  to  the  mini¬ 
mum  distribution  concept.  Since  these 
provisions  will  survive  the  repeal  of 
section  963,  they  have  been  amended 
in  order  to  restate  the  same  rules  but 
without  any  reference  to  section  963. 

A  second  group  of  cross-references 
to  section  963  or  the  regulations  there¬ 
under  has  prospective  effect  despite 
the  repeal  of  section  963.  In  each  of 
these  cases,  the  cross-reference  relates 
to  an  event  that  took  place  in  a  year  in 


which  section  963  was  in  effect.  This 
kind  of  event  will  continue  to  have  tax 
consequences  for  taxable  years  subse¬ 
quent  to  the  repeal  of  section  963. 
Therefore,  in  order  to  assure  the  re¬ 
tention  of  these  references  in  the  reg¬ 
ulations.  the  parenthetical  “(applied 
as  if  section  963  had  not  been  repealed 
by  the  Tax  Reduction  Act  of  1975)“ 
was  added  to  the  following  provisions: 

Sec. 

1.952-1  (CX2KU). 

1.959- 3  (bK3). 

1.960- 1  (CKIKV). 

1.964-1  (bX2)  (flush  material). 

1.964-1  (cK2). 

1.964- 1  (cK6Klv)  and  (flush  material). 

1.964- 2  (cKl)  (flush  material). 

The  language  of  the  parenthetical  in 
the  proposed  regulations,  “(as  in  effect 
prior  to  the  Tax  Reduction  Act  of 
1975),“  has  been  changed  to  make 
clear  the  intent  of  the  amendment. 

A  third  group  of  cross-references  has 
no  application  for  years  subsequent  to 
the  repeal  of  section  963.  Due  to  the 
effective  date  method  of  repeal  used 
in  1 1.963-0,  no  amendment  of  the  fol¬ 
lowing  sections  was  required: 

Sec. 

1.76-1  (a). 

1.78-1  (f). 

1.864-5  (d). 

1.951- 1  (aK2Ki). 

1.952- 1  (cX2Kiii). 

1.960- 2  (a). 

1.964- 1  (bX3)  (Example  (2)). 

1.964- 1  (cXS). 

1.964- 3  (bXl). 

1.964- 3  (cX2). 

1.964- 4  (c). 

Three  cross-references  were  handled 
previously  by  T.D.  7481  published  in 
the  Federal  Register  (42  FR  20123) 
on  April  18,  1977  (relating  to  the  for¬ 
eign  tax  credit  for  United  States  cor¬ 
porate  shareholders  in  foreign  corpo¬ 
rations): 

See* 

1.90*2-1  (bXlXvill). 

1.902-1  (gXl). 

1.902-1  (gK2). 

8e(;tion  1.902-l(gXl)  Election 

Paragnqih  1  of  the  proposed  regula¬ 
tions  amended  §  1.902-l(gK3)  by  in¬ 
cluding  a  special  election  rule  for  co- 
porate  United  States  shareholders 
that  have  made  a  section  963  election 
in  their  last  taxable  year  beginning 
before  January  1,  1976.  A  comment 
suggested  that  the  30-day  election 
period  provided  in  the  proposed  regu¬ 
lations  is  inconsistent  with  the  elec¬ 
tion  allowed  controlled  foreign  corpo¬ 
rations  that  never  made  the  §  1.902- 
KgXl)  election  or  did  not  make  the 
election  for  its  last  taxable  year  begin¬ 
ning  before  January  1, 1976.  After  con¬ 
sidering  this  comment,  it  was  decided 
that  it  would  be  Inappropriate  to  allow 
some,  but  not  all,  taxpayers  to  make 
the  ele(i;ion.  Therefore,  this  para¬ 
graph  has  been  deleted. 


Other  Changes 

Paragraph  3  of  the  proposed  regula¬ 
tions  published  on  March  3,  1977  (42 
FR  12199)  amended  the  notice  of  pro¬ 
posed  rulemaking  published  on  August 
9,  1976  (41  FR  33290)  (relating  to  for¬ 
eign  base  company  shipping  income). 
Since  these  latter  proposed  regula¬ 
tions  have  not  been  adopted,  it  would 
be  inappropriate  to  adopt  amendments 
to  those  regulations  at  this  time. 

Drafting  Information 

The  principal  author  of  this  regula¬ 
tion  was  Karl  P.  Fryzel  of  the  Legisla¬ 
tion  and  Regulations  Division  of  the 
Office  of  Chief  Counsel,  Internal  Rev¬ 
enue  Service.  However,  personnel  from 
other  offices  of  the  Internal  Revenue 
Service  and  Treasury  Department  par¬ 
ticipated  in  developing  the  regulation, 
both  on  matters  of  substance  and 
style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  proposed  amend¬ 
ments  to  the  regulations  other  than 
those  contained  in  paragraph  3,  which 
will  remain  outstanding,  are  adopted 
subject  to  the  changes  set  forth  below: 

Paragraph  1.  The  third  sentence  of 
paragraph  (gX3)  of  $1,902-1,  as  set 
forth  in  paragraph  1  of  the  notice  of 
proposed  rulemaking,  is  deleted. 

Par.  2.  The  amendments  contained 
in  paragraphs  2,  4,  5,  7,  and  8  of  the 
notice  of  propo^  rulemaking  are  re¬ 
vised  by  deleting  “(as  in  effect  prior  to 
the  Tax  Reduction  Act  of  1975)“  each 
time  it  appears  and  inserting  in  its 
place,  “(applied  as  if  section  963  had 
not  been  repealed  by  the  Tax  Reduc¬ 
tion  Act  of  1975)“. 

Par.  3.  Paragraph  (d)  if  $  1.963-0,  as 
set  forth  in  paragraph  6  of  the  notice 
of  proposed  rulemaking,  is  revised  to 
read  as  follows: 

9 1.963-0  Repeal  pf  section  963;  effective 
dates. 

•  •  •  •  • 

(d)  Elections  and  special  adjustments  pur¬ 
suant  to  section  963  to  be  taken  into  ac¬ 
count  for  taxable  years  subsequent  to  the 
repeal  of  section  963.  If  a  United  States 
shareholder  of  a  controlled  foreign  corpora¬ 
tion  elects  to  receive  a  minimum  distribu¬ 
tion  under  section  963  for  a  taxable  year, 
section  963  and  the  regulations  thereunder 
may  require  certain  elA:tions  and  adjust¬ 
ments  to  be  made  In  subsequent  taxable 
years.  These  elections  and  adjustments 
shall  be  taken  into  account  for  subsequent 
taxable  years  as  if  section  963  were  still  in 
effect  and  no  election  to  receive  a  minimum 
distribution  were  made  after  the  effective 
date  of  the  repeal  of  section  963.  Examples 
of  these  elections  and  special  adjustments 
include,  but  are  not  limited  to,  the  election 
which  may  be  made  pursuant  to  9 1.963- 
3(gX2),  relating  to  the  special  extended  dis¬ 
tribution  period,  and  the  special  adjust¬ 
ments  to  be  made  piirsuant  to  9 1.963-4,  re¬ 
lating  to  the  minimum  overall  tax  burden 
test. 


nOBIAL  RCGtSTK,  VOL  43,  NO.  W-NOMOAY,  MAY  1978 


19652 


RULES  AND  REGULATIONS 


This  Tressury  decision  is  issued 
under  the  authority  contained  in  sec¬ 
tion  7805  of  the  Internal  Revenue 
Code  of  1964  (68A  Stat.  917;  26  U^.C. 
7805). 

William  E.  Williams. 

Acting  Commissioner  of 
Internal  Revenue. 

Approved:  March  31,  1978. 

Robert  H.  Mumuueim, 

Qeneral  Counsel  of  the  Treasury. 

§  1.952-1  [Amended] 

Par.  1.  Section  1.952-l(cK2)(ii)  is 
amended  by  inserting  “(applied  as  if 
section  963  had  not  been  repealed  by 
the  Tax  Reduction  Act  of  1975)”  im¬ 
mediately  after  the  words  “or  para¬ 
graph  (dK2Kii)  of  §  1.963-2”. 

§  1.959-3  [Amended] 

Par.  2.  Paragraph  (bK3)  of  §  1.959-3 
is  amended  by  adding  “(applied  as  if 
section  963  had  not  been  repealed  by 
the  Tax  Reduction  Act  of  1975)”  im¬ 
mediately  after  the  words  “paragraph 
(e)  of  §  1.963-3”. 

§  1.969-1  [Amended] 

Par.  3.  Paragraph  (cKlKv)  of  5 1.960- 
1  is  amended  by  adding  “(applied  as  if 
section  963  had  not  been  repealed  by 
the  Tax  Reduction  Act  of  1975)”  im¬ 
mediately  after  the  words  “paragraph 
(e)  of  §  1.963-3”. 

Par.  4.  The  following  new  section  is 
added  immediately  after  §  1.963: 

S  1.963-0  Repeal  of  section  963;  effective 
dates. 

(a)  Repeal  of  section  963.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  the  provisions  of  section 
963  and  §§  1.963-1  through  1.963-7  are 
repealed  for  taxable  years  of  foreign 
corporations  beginning  after  Decem¬ 
ber  31,  1975,  and  for  taxable  years  of 
United  States  shareholders  (within 
the  meaning  of  section  951(b))  within 
which  or  with  which  such  taxable 
years  of  such  foreign  corporations  end. 

(b)  Transitional  rules  for  chain  or 
group  election— il)  In  general  If  a 
Unit^  States  shareholder  (within  the 
meaning  of  section  951(b)  makes 
either  a  chain  election  pursuant  to 
S  1.963-l(e)  or  a  group  election  pursu¬ 
ant  to  S  1.963-l(f)  for  a  taxable  year  of 
such  shareholder  beginning  after  De¬ 
cember  31,  1975,  then  a  foreign  corpo¬ 
ration  shall  be  includible  in  such  elec¬ 
tion  only  if— 

(i)  It  has  a  taxable  year  beginning 
before  January  1,  1976,  which  ends 
within  such  taxable  year  of  the  United 
States  shareholder,  and 

(il)  It  is  either— 

(A)  A  controlled  foreign  corporation 
or 

(B)  A  foreign  corporation  by  reason 
of  ownership  of  stock  in  which  such 
shareholder  indirectly  oans  (within 
the  meaning  of  section  958(aK2))  stock 


in  a  controlled  foreign  corporation  to 
which  this  subparagraph  applies. 

(2)  Series  rule.  If  any  foreign  corpo¬ 
ration  in  a  series  of  foreign  corpora¬ 
tions  is  excluded  by  subparagraph  (i) 
of  this  paragraph  from  a  chain  or 
group  election  of  a  United  States 
shareholder  for  its  taxable  year,  then 
any  foreign  corporation  in  which  the 
United  States  shareholder  owns  stock 
indirectly  by  reason  of  ownership  of 
stock  in  such  excluded  corporation 
shall  also  be  excluded  from  such  elec¬ 
tion  to  the  extent  of  such  indirect 
ownership  regardless  of  when  its  tax¬ 
able  year  begins. 

(3)  Illustration,  The  application  of 
this  paragraph  may  be  illustrated  by 
the  following  example: 

Example,  (a)  M  is  s  domestic  corporation, 
A  B,  D,  and  E  are  controlled  foreign  corpo¬ 
rations.  and  C  is  a  foreign  corporation  other 
than  a  controlled  foreign  corporation.  All 
five  foreign  corporations,  each  have  only 
one  class  of  stock  outstanding.  M  owns  di¬ 
rectly  all  of  the  stock  of  A  which  in  turn 
owns  directly  all  of  the  stock  of  B.  which  in 
turn  owns  directly  60  percent  of  the  stock  of 
D.  which  in  turn  owns  directly  all  of  the 
stock  of  E.  M  also  owns  directly  40  percent 
of  the  stock  of  C.  which  in  turns  owns  di¬ 
rectly  the  remaining  40  percent  of  the  stock 
of  D.  M  is  a  United  States  shareholder  with 
respect  to  no  other  foreign  corporation.  M 
and  B  each  use  the  calendar  year  as  the  tax¬ 
able  year.  A  C,  D.  and  E  each  use  a  fiscal 
year  ending  on  November  30  as  the  taxable 
year.  For  calendar  year  1976,  M  may  make 
either  a  first-tier  election  with  respect  to  A 
a  chain  election  with  respect  to  C  and  D  (to 
the  extent  of  M’s  indirect  16-percent  stock 
interest  in  D  by  reason  of  its  direct  owner¬ 
ship  of  40  percent  of  the  stock  of  C)  or  a 
group  election  with  respect  to  A  C.  D  (to 
the  extent  of  such  16-percent  stock  interest) 
and  E  (to  the  extend  of  M’s  indirect  16-per¬ 
cent  stock  enterest  in  E). 

(b)  M’s  indirect  100  percent  stock  interest 
in  B  will  be  excluded  from  any  chain  or 
group  election  made  by  M  for  calendar  year 
1976  since  B  is  a  controlled  foreign  corpora¬ 
tion  which  does  not  have  a  taxable  year  be¬ 
ginning  before  January  1,  1976,  which  ends 
within  the  taxable  year  of  M  beginning 
after  December  31,  1975.  for  which  M  has 
made  either  a  chain  or  group  election. 

(c)  M’s  indirect  60  percent  stock  interest 
through  A  and  B  in  D  and  E  will  be  ex¬ 
cluded  from  any  chain  or  group  election 
made  by  M  for  calendar  year  1976  since 
such  60  percent  Interests  are  indirectly 
owned  by  M  by  reason  of  its  indirect  owner¬ 
ship  of  stock  in  B,  which  is  a  foreign  corpo¬ 
ration  which  does  not  have  a  taxable  year 
beginning  before  January  1,  1976.  which 
ends  within  the  taxable  year  of  M  beginning 
after  December  31,  1975,  for  which  M  has 
made  either  a  chain  or  group  election. 

(d)  If  C  used  the  calendar  year  as  its  tax¬ 
able  year  and  was  therefore  excluded  from  a 
chain  election  made  with  respect  to  it  and 
D.  then  D  would  also  be  excluded  from  such 
an  election,  since  D  would  then  be  a  foreign 
corporation  in  which  M  owns  stock  indirect¬ 
ly  by  reason  of  ownership  of  stock  in  C. 
which  is  excluded  from  such  election. 

(c)  Deficiency  distributions.  The 
rules  relating  to  deficiency  distribu¬ 
tions  under  section  963(eK2)  and 


S  1.963-6  shall  continue  to  apply  to  a 
taxable  year  beginning  after  the  effec¬ 
tive  date  of  the  repeal  of  section  963  in 
which  it  is  determined  that  a  deficien¬ 
cy  distribution  must  be  made  for  an 
earlier  taxable  year  for  which  a 
United  States  shareholder  made  an 
election  to  se<nire  the  exclusion  under 
section  963  but  failed  to  receive  a  mini¬ 
mum  distribution. 

(d)  Special  adjustments  pursuant  to 
section  963  to  be  taken  into  account 
for  taxable  years  subsequent  to  the 
repeal  of  section  963.  If  a  United 
States  shareholder  of  a  controlled  for¬ 
eign  corporation  elects  to  receive  a 
Tninitniim  distribution  under  section 
963  for  a  taxable  year,  section  963  and 
the  regulations  thereunder  may  re¬ 
quire  certain  elections  and  a^ust- 
ments  to  be  made  in  subsequent  tax¬ 
able  years.  These  elections  and  adjust¬ 
ments  shall  be  taken  into  account  for 
subsequent  taxable  years  as  if  section 
963  were  stUl  in  effect  and  no  election 
to  receive  a  minimum  distribution 
were  made  after  the  effective  date  of 
the  repeal  of  section  963.  Examples  of 
these  elections  and  special  adjust¬ 
ments  include,  but  are  not  limited  to, 
the  election  which  may  be  made  pur¬ 
suant  to  S  1.963-3(gK2).  relating  to  the 
special  extended  distribution  period, 
and  the  special  adjustments  to  be 
made  pursuant  to  S  1.963-4,  relating  to 
the  minimum  overall  tax  burden  test. 

§  1.964-1  [Amended] 

Par.  5.  Section  1.964-1  is  amended  by 
adding  “(applied  as  if  section  963  had 
not  been  repealed  by  the  Tax  Reduc¬ 
tion  Act  of  1975)”  in  the  following 
places: 

1.  Immediately  after  the  words 
“under  section  963(c)  (2KB)  or  (3KB)” 
in  the  second  sentence  following  para¬ 
graph  (b)(2KU). 

2.  Immediately  after  the  words 
“under  section  963(c)  (2)(B)  or  (3KB)” 
in  paragraph  (cK2). 

3.  Immediately  after  the  words 
“imder  section  963”  in  paragraph 
(cK6)(iv)  and  immediately  after  the 
words  “under  section  963(c)  (2KB)  or 
(3KB)”  in  the  second  sentence  follow¬ 
ing  paragraph  (c)(6)(iv). 

$1,964-2  [Amended] 

Par.  6.  The  third  sentence  following 
paragraph  (c)(l)(ii)  of  §1.964-2  is 
amended  by  inserting  “(applied  as  if 
section  963  had  not  been  repealed  by 
the  Tax  Reduction  Act  of  1975))”  im¬ 
mediately  after  the  words  “(within  the 
meaning  of  $  1.963-6”. 

§1.1248-3  [Amended] 

Par.  7.  Section  1.1248-3  is  revised  as 
follows: 

1.  Example  (1)  of  paragraph  (cK3)  is 
amended  by  deleting  “80  percent” 
from  the  last  sentence  thereof  and  in¬ 
serting  in  lieu  thereof  “30  percent”. 

2.  Paragraph  (cK4)  is  amended  by 
deleting  the  words  “(dK2Ki)  (d)  and 
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(e)  of  S  1.963-2"  and  inserting  in  lieu 
thereof  the  words  “(e)  (2)  and  (3)  of 
S  1.951-1”. 

3.  Paragraph  (d)(6)  is  amended  by 
deleting  the  words  “(d)(2)(i)  (d)  and 
(e)  of  S  1.963-2"  and  inserting  in  lieu 
thereof  the  words  “(e)(2)  and  (3)  of 
S  1.951-1”. 

51.1248-4  [Amended] 

Par.  8.  Paragraph  (eK3)  of  5 1.1248-4 
is  amended  by  deleting  the  words 
“(dK2Ki)  (d)  and  (e)  of  §  1.963-2"  and 
inserting  in  lieu  thereof  the  words  “(e) 
(2)  and  (3)  of  5 1.951-1". 

[FR  Doc.  78-12492  FUed  5-5-78;  8:45  am] 
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PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Gonoral  Tax  Cradit 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides 
final  regulations  relating  to  the  gener¬ 
al  tax  credit.  Changes  in  the  applica¬ 
ble  tax  law  were  made  by  the  Revenue 
Adjustment  Act  of  1975,  the  Tax 
Reform  Act  of  1976,  and  the  Tax  Re¬ 
duction  and  Simplification  Act  of 
1977.  These  regulations  provide  neces¬ 
sary  guidance  to  the  public  for  compli¬ 
ance  with  the  law. 

EFFECTIVE  DATES:  The  regulations 
are  effective  for  taxable  years  ending 
after  December  31,  1975,  and  before 
January  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  E.  Mantle  of  the  Legislation 
and  Regulations  Division.  Office  of 
the  Chief  Coimsel.  Internal  Revenue 
Service,  1111  Constitution  Avenue 
NW.,  Washington,  D.C.  20224,  Atten¬ 
tion:  CC:LR:T,  202-566-3734. 

SUPPLEMENTARY  INFORMATION: 

Background  ' 

On  April  18,  1977,  the  Federal  Reg¬ 
ister  published  proposed  amendments 
to  the  Income  Tax  Regulations  (26 
CFR  Part  1)  under  section  42  of  the 
Internal  Revenue  Code  of  1954  (42  FR 
20150).  The  amendments  were  pro¬ 
posed  to  conform  the  regulations  to 
section  3  of  the  Revenue  Adjustment 
Act  of  1975  (89  Stat.  972)  and  to  sec¬ 
tion  401  (a)  of  the  Tax  Reform  Act  of 
1976  (90  Stat.  1555).  A  pubUc  hearing 
was  neither  requested  nor  held.  One 
written  comment  was  received  suggest¬ 
ing  a  change  in  the  proposed  amend¬ 
ments.  That  suggestion  has  been  im¬ 
plemented  in  this  Treasury  decision. 


RULES  AND  REGULATIONS 

The  proposed  amendments  are  thus 
adopted  as  revised  by  this  Treasury 
decision. 

Additionally,  certain  revisions  to  the 
proposed  amendments  are  made  by 
this  Treasury  decision  in  order  to  con¬ 
form  the  regulations  to  the  amend¬ 
ments  made  to  section  42  by  sections 
101(c).  103(a).  and  106(a)  of  the  Tax 
Reduction  and  Simplification  Act  of 
1977  (91  Stat.  132,  139,  141).  These  re¬ 
visions  parallel  the  statutory  amend¬ 
ments  and  are  not  changes  upon 
which  public  comment  would  be 
useful.  For  this  reason,  and  because 
there  is  a  need  for  immediate  guidance 
for  taxpayers,  section  553  (b).  (c)  and 
(d)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  553  (b),  (c).  (d))  requiring 
further  notice  of  proposed  rulemak¬ 
ing,  opportunity  for  public  participa¬ 
tion  and  delay  in  effective  date  are 
found  to  be  inapplicable. 

Computation  of  Credit  Using  Extra 

Exemptions  for  Age  65  and  Blind 

Section  101(c)  of  the  Tax  Reduction 
and  Simplification  Act  of  1977  (91 
Stat.  132)  amended  section  42(a)(2)  to 
allow  individuals  electing  the  credit  in 
an  amount  equal  to  $35  multiplied  by 
their  personal  exemptions  to  take  into 
account  the  additional  exemptions  al¬ 
lowed  by  section  151  (c)  and  (d)  for 
age  of  65  or  more  and  for  blindness. 
This  change  makes  it  possible  to  use 
tax  tables  that  incorporate  the  general 
tax  credit.  In  order  to  facilitate  incor¬ 
poration  of  the  credit  in  the  tax 
tables,  section  42(a)  was  also  amended 
to  provide  that  the  credit  is  a  credit 
against  the  section  1  tax  (or  the  tax 
imposed  in  lieu  of  the  section  1  tax) 
and  a  new  subsection  (e)  was  added  to 
section  42  to  provide  for  incorporation 
of  the  credit  in  the  tax  tables. 

Computation  for  Married 
Individuals  Filing  Separate  Returns 

In  order  to  simplify  further  the  tax 
form  and  tax  computation,  section 
42(c)  was  also  amended  by  section 
101(c)  of  the  Tax  Reduction  and  Sim¬ 
plification  Act  of  1977  to  require  a 
married  individual  filing  a  separate 
tax  return  to  compute  the  credit  in  an 
amount  equal  to  $35  multiplied  by  the 
number  of  personal  exemptions  to 
which  the  individual  is  entitled  under 
section  151. 

Extension  of  Credit 

Following  publication  of  the  pro¬ 
posed  amendments,  section  103(a)  of 
the  Tax  Reduction  and  Simplification 
Act  of  1977  (91  Stat.  139,  141)  ex¬ 
tended  the  availability  of  the  credit 
for  an  additional  year.  Thus,  the 
credit  is  available  for  taxable  years 
ending  after  December  31, 1975,  and  as 
amended  by  the  Tax  Reduction  and 
Simplification  Act  of  1977  is  available 
for  taxable  years  beginning  after  De- 
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cember  31.  1976,  and  ending  before 
January  1, 1979. 

Drafting  Information 

The  principal  author  of  this  regula¬ 
tion  was  William  E.  Mantle  of  the  Leg¬ 
islation  and  Regulations  Division  of 
the  Office  of  Chief  Coimsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal  Rev¬ 
enue  Service  and  "^easury  Depart¬ 
ment  participated  in  developing  the 
regulation,  both  on  matters  of  sub¬ 
stance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

Sl-42  [Deleted] 

Paragraph  1.  Section  1.42  and  the 
historical  note  are  deleted. 

Par.  2.  Section  1.42-1  is  amended  by 
revising  the  heading  to  read  as  follows: 

§  1.42-1  Tax  credit  for  personal  exemp¬ 
tions  for  taxable  years  ending  in  1975. 

*  •  •  •  • 

Par.  3.  The  following  new  section  is 
added  immediately  after  §  1.42-1. 

5 1.42A-1  General  tax  credit  for  taxable 
years  ending  after  December  31,  1975, 
and  before  January  1, 1979. 

(aXl)  Allowance  of  credit  for  taxable 
years  ending  after  December  31,  1975, 
and  beginning  before  January  1,  1977. 
Subject  to  the  special  rules  of  para¬ 
graphs  (bXl).  (c)  and  (d)  and  the  limi¬ 
tation  of  paragraph  (eXl)  of  this  sec¬ 
tion.  an  Individual  is  allowed  as  a 
credit  against  the  tax  imposed  by 
chapter  1  for  the  taxable  year  in  the 
case  of  taxable  years  ending  after  De¬ 
cember  31,  1975,  and  beginning  before 
Januray  1,  1977,  an  amount  equal  to 
the  greater  of— 

(1)  2  percent  of  so  much  of  the  indi¬ 
vidual’s  taxable  income  as  does  not 
exceed  $9,0()0.  or 

(ii)  $35  multiplied  by  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  individual  is  en¬ 
titled  for  the  taxable  year  under  sec¬ 
tion  151  (b)  and  (e)  and  the  regula¬ 
tions  thereunder  (relating  to 
allowance  of  deductions  for  personal 
exemptions  with  respect  to  the  indi¬ 
vidual.  the  individual’s  spouse,  and  de¬ 
pendents). 

For  purposes  of  applying  subdivision 
(li)  of  this  paragraph  (aXl),  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  shall  not  include  any  addi¬ 
tional  exemptions  to  which  the  indi¬ 
vidual  or  his  spouse  may  be  entitled 
based  upon  age  of  65  or  more  or  blind¬ 
ness  under  section  151  (c)  or  (d)  and 
the  regulations  thereunder. 

(2)  Allowance  of  credit  for  taxable 
years  beginning  after  December  31, 
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1976,  und  ending  before  Januray  1, 
1979.  Subject  to  the  special  rules  of 
paragn4}h6  (bK2),  (c)  and  (d)  and  the 
limitation  of  paragraph  (eX2)  of  this 
section,  an  individual  is  allowed  as  a 
credit  against  the  tax  imposed  by  sec¬ 
tion  1,  or  against  the  tax  imposed  in 
heu  of  the  tax  imposed  by  section  1, 
for  the  taxable  year  in  the  case  of  tax¬ 
able  years  beginning  after  December 
31,  1976,  and  ending  before  January  1, 
1979,  an  amount  equal  to  the  greater 
of- 

(i)  2  percent  of  so  much  of  the  indi¬ 
vidual’s  taxable  income  for  the  taxable 
year,  reduced  by  the  zero  bracket 
amount  determined  under  section  63 
(d),  as  does  not  exceed  $9,000,  or 

(ii)  $35  multiplied  by  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  individual  is  en¬ 
titled  for  the  taxable  year  under  sec¬ 
tion  151  and  the  regulations  thereim- 
der  (relating  to  allowance  of  deduc¬ 
tions  for  personal  exemptions). 

(b)  Married  individuals  filing  sepa- 
rale  returns— For  taxable  years 
ending  after  December  31,  1975,  and 
beginning  before  January  1,  1977.  In 
the  case  of  taxable  years  ending  after 
December  31,  1975,  and  beginning 
before  January  1,  1977,  a  married  indi¬ 
vidual  who  files  a  separate  return  for 
the  taxable  year  is  allowed  as  a  credit 
for  the  taxable  year  an  amount  equal 
to  either— 

(1)  2  percent  of  so  much  of  the  indi¬ 
vidual’s  taxable  income  as  does  not 
exceed  $4,500,  or 

(ii)  $35  multiplied  by  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  individual  is  en¬ 
titled  for  the  taxable  year  imder  sec¬ 
tion  151  (b)  and  (e)  and  the  regula¬ 
tions  thereunder,  but  only  if  both  the 
individual  and  the  individtial’s  spouse 
elect  to  have  the  credit  determined  in 
the  manner  described  in  this  subdivi¬ 
sion  (ii)  for  their  corresponding  tax¬ 
able  years.  The  elections  shall  be  made 
by  both  married  individuals  separately 
calculating  and  claiming  the  credit  in 
the  manner  and  amount  described  in 
this  subdivision  (ii)  on  their  separate 
returns  for  their  corresponding  tax¬ 
able  years.  The  rules  of  section  142  (a) 
and  the  regulations  thereunder  (relat¬ 
ing  to  individuals  not  eligible  for  the 
standard  deduction)  in  effect  for  tax¬ 
able  years  beginning  before  January  1, 

1977,  apply  to  determine  whether  the 
taxable  years  of  the  Individual  and  the 
individual’s  spouse  correspond  to  each 
other.  For  purposes  of  applying  this 
subdivision  (ii),  the  total  nvimber  of 
deductions  for  personal  exemptions 
shall  not  include  any  additional  ex¬ 
emptions  to  which  the  individual  may 
be  entitled  based  upon  age  of  65  or 
more  or  blindness  under  section  151 

(c)  or  (d)  and  the  regulations  thereun¬ 
der. 

(2)  For  taxable  years  beginning  after 
December  31,  1976,  and  ending  before 


January  1,  1979.  In  the  case  of  taxable 
years  beginning  after  December  31. 
1976,  and  ending  before  January  1, 
1979,  a  married  individual  who  files  a 
separate  return  for  the  taxable  year 
shall  determine  the  amount  of  the 
credit  for  the  taxable  year  under  sec- 
Uon  42(a)(2)  and  §  1.42A-l(aK2XU). 

(3)  Determination  of  marital  status. 
For  purposes  of  this  paragraph,  the 
determination  of  marital  status  shall 
be  made  as  provided  by  section  148 
and  the  regulations  thereunder  (relat¬ 
ing  to  the  determination  of  marital 
status). 

(c)  Return  for  short  period  on  change 
of  annual  accounting  period.  In  com¬ 
puting  the  credit  provided  by  section 
42  and  this  section  for  a  period  of  less 
than  12  months  (hereinafter  referred 
to  as  a  “short  period’’),  where  income 
is  to  be  annualized  under  section 
443(bKl)  in  order  to  determine  the 
tax— 

(1)  The  credit  allowed  by  paragraph 
(a)  (IKi)  and  (2Ki)  of  this  section  shall 
be  computed  based  up(m  the  amount 
of  the  taxable  Income  annualized 
under  the  rules  of  section  443(bKl) 
and  §  1.443-l(bKl),  or 

(2)  (i)  The  credit  allowed  by  para¬ 
graph  (aXlXii)  of  this  section  shall  be 
computed  based  upon  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  individual  is  en¬ 
titled  for  the  short  period  under  sec¬ 
tion  151  (b)  and  (e)  and  the  regula¬ 
tions  thereunder  (relating  to 
allowance  of  deductions  for  personal 
exemptions  with  respect  to  the  indi¬ 
vidual,  the  individual’s  spouse,  and  de¬ 
pendents),  and 

(ii)  The  credit  allowed  by  paragraph 
(aX2Xii)  of  this  section  shall  be  com¬ 
puted  based  upon  the  total  number  of 
deductions  for  personal  exemptions  to 
which  the  individual  is  entitled  for  the 
short  period  under  section  151  and  the 
regulations  thereimder  (relating  to 
allowance  of  deductions  for  personal 
exemptions). 

As  so  computed,  the  credit  allowed 
by  section  42  and  this  section  shall  be 
allowed  against  the  tax  computed  on 
the  basis  of  the  annualized  taxable 
income.  See  §  1.443-l(bXlXvi). 

(d)  Certain  persons  not  eligible— 
Estates  and  trusts.  The  credit  provided 
by  section  42  and  this  section  shall  not 
be  allowed  in  the  case  of  any  estate  or 
trust.  Thus,  the  credit  shall  not  be  al¬ 
lowed  to  an  estate  of  an  individual  in 
bankruptcy  or  to  an  estate  of  a  de¬ 
ceased  individual.  However,  in  the  case 
of  a  deceased  individual,  the  credit 
shall  be  allowed  on  the  decedent’s 
final  return  filed  by  his  executor  or 
other  representative.  Also,  the  credit 
provided  by  section  42  and  this  section 
shall  be  allowed  in  the  case  of  a  return 
filed  by  an  estate  of  an  infant,  incom¬ 
petent,  or  an  individual  under  a  dis¬ 
ability. 

(2)  Nonresident  alien  individuals. 
The  credit  provided  by  section  42  and 


this  section  shall  not  be  allowed  in  the 
•ase  of  any  nonresident  alien  individu¬ 
al.  As  used  in  this  subparagraph,  the 
term  “nonresident  alien  individual” 
has  the  meaning  provided  by  f  1.871-2. 
See,  however,  section  6013(g)  for  elec¬ 
tion  to  treat  nonresident  alien  individ¬ 
ual  as  resident  of  the  United  States. 
The  credit  shall  be  allowed  to  an  alim 
individual  who  is  a  resident  of  the 
United  States  for  part  of  the  taxable 
year.  See  S  1.871-2(b)  for  rules  relating 
to  the  determination  of  residence  of 
an  alien  individual.  For  purposes  of 
paragraph  (a)  (IXi)  and  (2X1)  of  this 
section,  the  credit  allowed  shall  be 
computed  by  taking  into  account  only 
that  portion  of  the  individual’s  tax¬ 
able  income  which  is  attributable  to 
the  period  of  his  residence  in  the 
United  States.  For  purposes  of  para¬ 
graph  (aXlXii)  of  this  section,  the 
credit  allowed  shaU  be  (imputed  by 
taking  into  account  only  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  Individual  is  en¬ 
titled  under  section  151  (b)  and  (e)  for 
the  period  of  his  residence  in  the 
United  States.  For  purposes  of  para¬ 
graph  (aX2Xii)  of  this  section,  the 
credit  allowed  shall  be  computed  by 
taking  into  account  only  the  total 
number  of  deductions  for  personal  ex¬ 
emptions  to  which  the  individiial  is  en¬ 
titled  under  section  151  for  the  period 
of  his  residence  in  the  United  States. 
See  §  1.871-13  for  rules  relating  to 
changes  of  residence  status  during  a 
taxable  year. 

(e)  Limitation^!)  For  taxable  years 
ending  after  December  31,  1975,  and 
beginning  before  January  1,  1977.  For 
taxable  years  ending  after  December 
31.  1975,  and  beginning  before  Janu¬ 
ary  1.  1977,  the  credit  allowed  by  sec¬ 
tion  42  and  this  section  shall  not 
exceed  the  amount  of  tax  imposed  by 
chapter  1  for  the  taxable  year.  In  the 
case  of  an  alien  individual  who  is  a 
resident  of  the  United  States  for  a 
part  of  the  taxable  year,  the  credit  al¬ 
lowed  by  section  42  and  this  section 
shall  not  exceed  the  amount  of  tax  im¬ 
posed  by  chapter  1  for  that  portion  of 
the  taxable  year  during  which  the 
alien  individual  was  a  resident  of  the 
United  States.  See  {  1.871-13. 

(2)  For  taxable  years  beginning  after 
December  31,  1976,  and  ending  before 
January  1,  1979.  For  taxable  years  be¬ 
ginning  after  December  31,  1976,  and 
ending  before  January  1,  1979,  the 
credit  allowed  by  section  42  and  this 
section  shall  not  exceed  the  amount  of 
tax  imposed  by  section  1,  or  the 
amount  of  tax  imposed  in  lieu  of  the 
tax  imposed  by  section  1.  for  the  tax¬ 
able  year.  In  the  case  of  an  alien  indi¬ 
vidual  who  is  a  resident  of  the  United 
States  for  a  part  of  the  taxable  year, 
the  credit  allowed  by  section  42  and 
this  section  shall  not  exceed  the 
amount  of  tax  Imposed  by  section  1,  or 
the  amount  of  tax  imposed  in  lieu  of 
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the  tax  imposed  by  section  1,  for  that 
portion  of  the  taxable  year  during 
which  the  alien  individual  was  a  resi¬ 
dent  of  the  United  States.  See  §  1.871- 
13. 

(f )  Application  toith  other  credits.  In 
determining  the  credits  allowed 
under— 

(1)  Section  33  (relating  to  foreign 
tax  credit). 

(2)  Section  37  (relating  to  credit  for 
the  elderly), 

(3)  Section  38  (relating  to  invest¬ 
ment  in  certain  depreciable  property), 

(4)  Section  40  (relating  to  expenses 
of  work  incentive  programs),  and 

(5)  Section  41  (relating  to  contribu¬ 
tions  to  candidates  for  public  office). 

the  tax  imposed  for  the  taxable  year 
shall  first  be  reduced  (before  any 
other  reduction)  by  the  credit  allowed 
by  section  42  and  this  section  for  the 
taxable  year. 

(g)  Income  tax  tables  to  reflect 
credit  The  tables  prescribed  under 
section  3  shall  reflect  the  credit  al¬ 
lowed  by  section  42  and  this  section. 

(h)  Effective  dates.  The  credit  al¬ 
lowed  by  section  42  and  this  section 
applies  only  for  taxable  years  ending 
after  December  31,  1975,  and  before 
January  1, 1979. 

This  Treasury  decision  is  issued 
under  the  authority  contained  in  sec¬ 
tion  7805  of  the  Internal  Revenue 
Code  of  1954  (68A  Stat.  917;  26  U.S.C. 
7805). 

Jerome  Kttrtz, 
Commissioner  of 
Internal  Revenue. 

Approved:  April  12. 1978. 

Robert  H.  Mundheim, 

General  Counsel  of  the  Treasury. 

[FR  Doc.  78-12494  FUed  5-5-78;  8:45  am] 


[4830-01] 

(T.D.  7544] 

PART  7— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Exclusion  of  Disability  Incomo 
Payments 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  amends 
the  temporary  regulations  relating  to 
the  exclusion  of  certain  disability 
income  payments  received  in  taxable 
years  beginning  on  or  after  January  1. 
1977.  Changes  to  the  applicable  tax 
law  were  made  by  the  Tax  Reform  Act 
of  1976  and  the  Tax  Reduction  and 
Simplification  Act  of  1977.  These  regu¬ 
lations  provide  guidance  to  taxpayers 
and  their  physicians,  and  affect  tax¬ 
payers  who  receive  disability  income 
payments. 


EFFECmVE  DATE:  The  regulations 
are  generally  effective  for  taxable 
years  beginning  on  or  after  January  1. 
1977. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  H.  Parcell  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue 
NW.,  Washington.  D.C.  20224,  Atten¬ 
tion:  CC:LR:T,  202-566-3287,  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

BacKGROUin) 

This  document  amends  the  Tempo¬ 
rary  Regulations  under  the  Tax 
Reform  Act  of  1976  (26  CFR  Part  7)  to 
reflect  the  amendment  of  section  105 
(d)  of  the  Internal  Revenue  Code  of 
1954  by  section  505  of  the  Tax  Reform 
Act  of  1976  (90  Stat.  1566),  as  amended 
by  section  301  of  the  Tax  Reduction 
and  Simplification  Act  of  1977  (91 
Stat.  151).  The  temporary  regulations 
provided  by  this  document  will  remain 
in  effect  until  superseded  by  final  reg¬ 
ulations  on  this  subject. 

In  general,  section  505  of  the  Tax 
Reform  Act  of  1976  repealed  the  prior 
sick  pay  exclusion  and  substituted  a 
new  disability  income  exclusion  of 
$100  a  week.  This  exclusion  is  availa¬ 
ble  only  to  taxpayers  imder  age  65 
who  have  retired  on  disability  and  are 
permanently  and  totally  disabled.  In 
addition,  the  exclusion  is  reduced 
dollar-for-doUar  by  adjusted  gross 
income  (including  disability  income)  in 
excess  of  $15,000.  The  Act  aiso  speci¬ 
fied  circumstances  in  which  certain 
taxpayers  could  begin  to  recover  their 
pension  or  annuity  costs. 

Change  in  Effective  Date 

The  changes  made  by  section  505  of 
the  Tax  Reform  Act  of  1976,  as  origi¬ 
nally  enacted,  applied  to  taxable  years 
beginning  on  or  after  January  1,  1976. 
Section  301  of  the  Tax  Reduction  and 
Simplification  Act  of  1977  delayed  the 
effective  date  of  most  of  these  changes 
for  one  year.  Thus,  the  new  disability 
income  exclusion  applies  only  to  tax¬ 
able  years  beginning  on  or  after  Janu¬ 
ary  1,  1977.  However,  certain  taxpay¬ 
ers  were  still  permitted  to  begin  recov¬ 
ering  their  pension  or  annuity  costs  in 
taxable  years  beginning  in  1976.  These 
amendments  modify  §7.105-1  to  re¬ 
flect  these  changes  in  the  effective 
date. 

Physician’s  Certificate 

Under  §  7.105-1,  a  taxpayer  claiming 
the  disability  income  exclusion  must 
attach  to  his  or  her  retirni  a  certifi¬ 
cate  from  a  qualified  physician  attest¬ 
ing  to  his  or  her  permanent  and  total 
disability.  This  section  also  requires 
that  the  certificate  contain  an  ac¬ 


knowledgment  that  the  physician  un¬ 
derstands  that  the  certificate  will  be 
used  by  the  taxpayer  to  claim  the  ex¬ 
clusion  for  permanent  and  total  dis¬ 
ability  on  his  or  her  income  tax 
return.  These  amendments  delete  the 
requirement  that  the  physician’s  cer¬ 
tificate  include  this  acknowledgment. 

Substantial  Gainful  Activity 

Section  105(dK5)  provides  that  a 
taxpayer  is  permanently  and  totally 
disabled  if  he  is  unable  to  engage  in 
any  substantial  gainful  activity  by 
reason  of  a  physical  or  mental  impair¬ 
ment  that  satisfies  certain  require¬ 
ments.  However,  neither  section  105(d) 
nor  §7.105-1  defines  substantial  gain¬ 
ful  activity.  These  amendments  pro¬ 
vide  a  definition  of  substantial  gainful 
activity  and  examples  of  the  applica¬ 
tion  of  this  definition  in  specific  factu¬ 
al  situations. 

Drafting  Information 

’The  principal  author  of  these  regu¬ 
lations  was  John  H.  Parcell  of  the  Leg¬ 
islation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal  Rev¬ 
enue  Service  and  Treasury  Depart¬ 
ment  participated  in  developing  the 
regulation,  both  on  matters  of  sub¬ 
stance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  Temporary  Income 
Tax  Regulations  under  the  Tax 
Reform  Act  of  1976  (26  CFR  Part  7) 
are  amended  as  follows: 

Income  Tax  Regulations 
(26  CFR  PART  7) 

§  7.105-1  [Amended] 

Paragraph  1.  Section  7.105-1  is 
changed  as  follows: 

1.  A-2  is  revised  to  read  as  follows: 

A-2:  'The  disability  income  exclusion  and 
related  annuity  provisions  of  the  Tax 
Reform  Act  of  1976  are  effective  for  taxable 
years  beginning  on  or  after  January  1. 1977. 
In  addition,  the  Tax  Reduction  and  Simpli¬ 
fication  Act  of  1977  allows  certain  taxpayers 
to  begin  excluding  pension  or  annuity  costs 
in  taxable  years  beginning  in  1976.  In  the 
case  of  a  retiree  who  uses  the  cash  receipts 
and  disbursements  method  of  accounting, 
the  new  law  applies  to  payments  received  on 
or  after  the  effective  date  even  if  the  pay¬ 
ment  is  for  a  period  before  the  effective 
date.  Thus,  a  payment  for  December  1976 
that  is  received  in  January  1977  by  a  calen¬ 
dar-year,  cash-basis  taxpayer  is  controlled 
by  the  new  law. 

2.  A-4  (3)  is  revised  by  substituting 
“1977”  for  "1976”. 

3.  A-4  (4)  is  revised  by  deleting  the 
phrase  “before  January  1,  1976,  was 
permanently  and  totally  disabled  on 
January  1,  1976”,  and  substituting  in 
its  place,  “before  January  1.  1977,  was 
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permanently  and  totally  disabled  on 
January  1, 1976  or  January  1, 1977". 

4.  A-9  Is  revised  by  substituting 
“1978”  lor  “1977"  and  “1977"  for 
“1976”. 

5.  The  following  sentence  Is  added  at 
the  end  of  A-11: 

A-ll;  *  *  *  See  $7,105-8  for  additional  In¬ 
formation  relating  to  substantial  gainful  ac¬ 
tivity. 

6.  A-13  Is  revised  to  read  as  follows: 

A-13:  If  retired  on  disability  before  Janu¬ 
ary  1,  1977:  A  certificate  from  a  qualified 
physician  attesting  that— 

(a)  The  taxpayer  was  permanently  and  to¬ 
tally  disabled  on  January  1, 1976  or  January 
1, 1977;  or 

(b)  The  records  of  the  Veterans  Adminis¬ 
tration  show  that  the  taxpayer  was  perma¬ 
nent  and  totally  disabled  as  defined  in  38 
CFR  3.340  or  3.342  on  January  1.  1976  or 
January  1. 1977. 

If  retired  on  disability  during  1977  or 
thereafter  A  certificate  from  a  qualified 
physician  attesting  tha^ 

(a)  The  taxpayer  was'permanently  and  to¬ 
tally  disabled  on  the  date  he  or  she  retired; 
or 

(b)  The  records  of  the  Veterans  Adminis¬ 
tration  show  that  the  taxpayer  was  perma- 
nently  and  totally  disabled  as  defined  in  38 
CFR  3.340  or  3.342  on  the  date  he  or  she  re¬ 
tired. 

In  either  case,  the  taxpayer  must  attach 
the  certificate  (»*  a  copy  of  the  certificate  to 
his  or  her  inccune  tax  return.  The  certificate 
shall  give  the  physician’s  name  and  address. 
No  certificate  from  any  employer  is  re¬ 
quired  arith  regard  to  the  determination  of 
permanent  and  total  disability. 

7.  Q-20  and  A-20  are  revised  to  read 
as  follows; 

Q-20:  Did  the  changes  made  by  the  Tax 
Reduction  and  Simplification  Act  provide 
any  relief  to  taxpayers  eligible  for  the  sick 
pay  exclusion  in  taxable  years  beginning  in 
1976? 

A-20:  Tee.  As  originally  enacted,  the  more 
restrictive  provisions  of  the  disability 
income  exclusion  applied  to  taxable  years 
beginning  in  1976.  The  Tax  Reduction  and 
Simplification  Act  postponed  the  effective 
date  of  these  provisions  for  1  year.  Thus, 
taxpayers  may  claim  the  sick  pay  exclusion 
in  taxable  years  beginning  in  1976. 

Par.  2.  The  following  §  7.105-2  is  in¬ 
serted  after  §  7.105-1: 

§  7.105-2  Substantial  gainful  activity. 

(a)  Purpose.  This  section  defines 
substantial  gainful  activity  for  pur¬ 
poses  of  section  105(d)  and  §7.105-1, 
prescribes  rules  for  determining 
whether  a  taxpayer  has  the  ability  to 
engage  in  substantial  gainful  activity, 
and  provides  examples  of  the  applica¬ 
tion  of  the  definition  and  rules  in  spe¬ 
cific  factual  situations. 

(b)  Definition.  Substantial  gainful 
activity  is  the  performance  of  signifi¬ 
cant  duties  over  a  reasonable  period  of 
time  in  work  for  remimeration  or 
profit  (or  in  work  of  a  tsrpe  generally 
performed  for  remimeration  or  profit). 


(c)  General  rules.  (1)  Pull-time  work 
under  competitive  circumstances  gen¬ 
erally  indicates  ability  to  engage  in 
substantial  gainful  activity. 

(2)  Work  performed  in  self-care  or 
the  taxpayer's  own  household  tasks, 
and  nonremunerative  work  performed 
in  connection  with  hobbies,  institu¬ 
tional  therapy  or  training,  school  at¬ 
tendance,  clubs,  social  programs,  and 
similar  activities  is  not  substantial 
gainful' activity.  However,  the  nature 
of  the  work  performed  may  be  evi¬ 
dence  of  ability  to  engage  in  substan¬ 
tial  gainful  activity. 

(3)  The  fact  that  a  taxpayer  is  un¬ 
employed  for  any  length  of  time  is 
not,  of  itself,  conclusive  evidence  of  in¬ 
ability  to  engage  in  substantial  gainful 
activity. 

(4)  Regular  performance  of  duties  by 
a  taxpayer  in  a  full-time,  competitive 
work  situation  at  a  rate  of  pay  at  or 
above  the  minimum  wage  will  conclu¬ 
sively  establish  the  taxpayer’s  ability 
to  engage  in  substantial  gainful  activi¬ 
ty.  For  purposes  of  paragraphs  (cK4) 
and  (cK5)  of  this  section,  the  mini¬ 
mum  wage  is  the  minimum  wage  pre¬ 
scribed  by  section  6(aKl)  of  the  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  29  U.S.C.  206(aKl). 

(5)  Regular  performance  of  duties  by 
a  taxpayer  in  a  part-time,  competitive 
work  situation  at  a  rate  of  pay  at  or 
above  the  minimum  wage  will  conclu¬ 
sively  establish  the  taxpayer’s  ability 
to  engage  in  substantial  gainful  activi¬ 
ty,  if  the  duties  are  performed  at  the 
employer’s  convenience. 

(6)  In  situations  other  than  those  de¬ 
scribed  in  paragraphs  (cK4)  and  (cK5) 
of  this  section,  other  factors,  such  as 
the  nature  of  the  duties  performed, 
may  establish  a  taxpayer’s  ability  to 
engage  in  substantial  gainful  activity. 

(d)  Examples.  The  following  exam¬ 
ples  illustrate  the  application  of  the 
definition  in  paragraph  (b)  of  this  sec¬ 
tion  and  the  rules  in  paragraph  (c)  of 
this  section  in  specific  factual  situa¬ 
tions.  In  examples  1  through  5,  the 
facts  establish  that  the  taxpayers  are 
able  to  engage  in  substantial  gainful 
activity  and,  therefore,  are  not  enti¬ 
tled  to  claim  the  disability  income  ex¬ 
clusion  of  section  105(d).  In  examples 
6  through  9,  the  facts  do  not.  of  them¬ 
selves,  establish  the  taxpayers’  ability 
or  inability  to  engage  in  substantial 
gainful  activity.  In  these  situations,  all 
the  facts  and  circumstances  must  be 
examined  to  determine  whether  the 
taxpayers  are  able  to  engage  in  sub¬ 
stantial  gainful  activity. 

Example  (IX  Before  retirement  on  disabil¬ 
ity,  taxpayer  worked  for  a  hotel  as  night 
desk  clerk.  After  retirement,  the  taxpayer  is 
hired  by  another  hotel  as  night  desk  clerk 
at  a  rate  of  pay  exceeding  the  minimum 


wage.  Since  the  taxpayer  regularly  performs 
duties  in  a  full-time  competitive  work  situa¬ 
tion  at  a  rate  of  pay  at  or  above  the  mini¬ 
mum  wage,  he  or  she  is  able  to  engage  in 
substantial  gainful  activity. 

Example  (2).  A  taxpayer  who  retired  on 
disability  from  employment  as  a  sales  clerk 
is  employed  as  a  fuU-tlme  babysitter  at  a 
rate  of  pay  equal  to  the  minimum  wage. 
Since  the  taxpayer  regularly  performs 
duties  in  a  full-time,  competitive  work  situa¬ 
tion  at  a  rate  of  pay  at  or  above  the  mini¬ 
mum  wage,  he  or  she  is  able  to  engage  in 
substantial  gainful  activity. 

Example  ( J).  A  taxpayer  retired  on  disabil¬ 
ity  from  emplosrment  as  a  teacher  because 
of  terminal  cancer.  The  taxpayer’s  phsrsi- 
dan  recommended  continuing  employment 
for  therapeutic  reasons  and  taxpayer  ac¬ 
cepted  employment  as  a  part-time  teacher 
at  a  rate  of  pay  in  excess  of  the  minimum 
wage.  ’The  part-time  teaching  work  is  done 
at  the  employer’s  convenience.  Even  though 
the  tcxpayer’s  illness  is  terminal,  the  em¬ 
ployment  was  recommended  for  therapeutic 
reasons,  and  the  work  is  part-time,  the  fact 
that  the  woik  is  done  at  the  employer’s  con¬ 
venience  demonstrates  that  the  taxpayer  is 
able  to  engage  in  substantial  gainful  activi¬ 
ty. 

Example  (4X  A  taxpayer  who  retired  on 
disability,  is  employed  full-time  in  a  com¬ 
petitive  work  situation  that  is  less  demand¬ 
ing  than  his  or  her  former  position.  The 
rate  of  pay  exceeds  the  minimum  wage  but 
Is  about  half  of  the  taxpayer’s  rate  of  pay  in 
the  former  position.  It  Is  Immaterial  that 
the  new  woik  activity  is  less  demanding  or 
less  gainful  than  the  work  in  which  the  tSLX- 
payer  was  engaged  before  his  or  her  retire¬ 
ment  on  disability.  Since  the  taxpayer  regu¬ 
larly  performs  duties  in  a  full-time,  competi¬ 
tive  work  situation  at  a  rate  of  pay  at  or 
above  the  minimum  wage,  he  or  she  is  able 
to  engage  in  substantial  gainful  activity. 

Example  (5).  A  taxiwyer  who  retired  on 
disability  from  employment  as  a  bookkeeper 
drivw  trucks  for  a  charitable  organisation 
at  the  taxpayer’s  convenience.  The  taxpayer 
receives  no  compensation,  but  duties  of  this 
nature  generally  are  performed  for  remu¬ 
neration  or  profit.  Some  weeks  the  taxpayer 
works  10  hours,  some  weeks  40  hours,  and 
over  the  year  the  taxpayer  works  an  aver¬ 
age  of  20  hours  per  week.  Even  though  the 
taximyer  receives  no  compensation,  works 
part-time,  and  at  his  or  her  convenience,  the 
nature  of  the  duties  performed  and  the 
average  number  of  hours  worked  per  week 
conclusively  establish  the  taxpayer’s  ability 
to  engage  in  substantial  gainful  activity. 

Example  (6).  A  taxpayer  who  retired  on 
disability  was  instructed  by  a  doctor  that 
uninterrupted  bedrest  was  vital  to  the  treat¬ 
ment  of  his  or  her  disability.  However,  be¬ 
cause  of  financial  need,  the  taxpayer  se¬ 
cured  new  employment  in  a  sedentary  Job. 
After  attempting  the  new  employment  for 
approximately  two  months,  the  taxpayer 
was  physically  unable  to  continue  the  em¬ 
ployment.  The  fact  that  the  taxpayer  at¬ 
tempted  to  work  and  did,  in  fact,  work  for 
two  months,  does  not,  of  itself,  conclusively 
establish  the  taxpayer’s  ability  to  engage  in 
substantial  gainful  activity. 

Example  (7).  A  taxpayer  who  retired  on 
disability  accepted  employment  with  a 


FEOBtAL  kEGISTER,  VOL  43,  NO.  89— MONDAY,  MAY  8,  1971 


RULES  AND  REGULATIONS 


19657 


former  employer  on  a  trial  basis.  The  pur¬ 
pose  of  the  employment  was  to  determine 
whether  the  taxpayer  was  employable.  The 
trial  period  continued  for  an  extended 
period  of  time  and  the  taxpayer  was  paid  at 
a  rate  equal  to  the  minimum  wage.  Howev¬ 
er.  because  of  the  taxpayer’s  disability  only 
light  duties  of  a  nonproductive  make-work 
nature  were  assigned.  Unless  the  activity  is 
both  substantial  and  gainful,  the  taxpayer 
is  not  engaged  in  substantial  gainful  activi¬ 
ty.  The  activity  was  gainful  because  the  tax¬ 
payer  was  paid  at  a  rate  at  or  above  the 
minimum  wage.  However,  the  activity  was 
not  substantial  because  the  duties  were  of  a 
nonproductive,  make-work  nature.  Accord¬ 
ingly,  these  facts  do  not.  of  themselves,  es¬ 
tablish  the  taxpayer’s  ability  to  engage  in 
substantial  gainful  activity. 

Example  18).  A  taxpayer  who  retired  on 
disability  from  employment  as  a  bookkeeper 
lives  with  a  relative  who  manages  several 
motel  units.  The  taxpayer  assisted  the  rela¬ 
tive  for  one  or  two  hours  a  day  by  perform¬ 
ing  duties  such  as  washing  dishes,  answering 
phones,  registering  guests,  and  bookkeeping. 
The  taxpayer  can  select  the  times  during 
the  day  when  he  or  she  feels  most  fit  to  per¬ 
form  the  tasks  undertaken.  Work  of  this 
nature,  performed  off  and  on  during  the 
day  at  the  taxpayer’s  convenience,  is  not  ac¬ 
tivity  of  a  “substantial  and  gainful”  nature 
even  if  the  individual  is  paid  for  the  work. 
The  performance  of  these  duties  does  not, 
of  itself,  show  that  the  taxpayer  is  able  to 
engage  in  substantial  gainful  activity. 

Example  (9).  A  taxpayer  who  retired  on 
disability  because  of  a  physical  or  mental 
Impairment  accepts  sheltered  emplosment 
in  a  protected  enriromnent  under  an  insti¬ 
tutional  program.  Sheltered  employment  is 
offered  in  sheltered  workshops,  hospitals 
and  similar^  institutions,  homebound  pro¬ 
grams.  and  Veterans  Administration  domici- 
liarles.  Typically,  earnings  are  lower  in  shel¬ 
tered  employment  than  in  commercial  em¬ 
ployment.  €>)nsequently,  impaired  workers 
normally  do  not  seek  sheltered  emplojnnent 
if  other  emplosment  is  available.  The  ac¬ 
ceptance  of  sheltered  emplosment  by  an  im- 
pailred  taxpayer  does  not  necessarily  estab¬ 
lish  his  or  her  ability  to  engage  in  substan¬ 
tial  gainful  activity. 

There  is  a  need  for  immediate  guid¬ 
ance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision. 
For  this  reason,  it  is  found  impractica¬ 
ble  to  issue  it  with  notice  and  public 
procedure  under  5  U.S.C.  553(b),  or 
subject  to  the  effective  date  limitation 
of  5  U.S.C,  553(d). 

This  Treasury  decision  is  issued 
under  the  authority  contained  in  sec¬ 
tions  105(d)  and  7805  of  the  Internal 
Revenue  Code  of  1954  (90  Stat.  1566; 
68A  Stat.  917;  26  U.S.C.  105(d);  7805). 

Jeromx  Kurtz, 
Commissioner 
of  Internal  Revenue. 

Approved:  April  21, 1978. 

Robert  H.  Mundheim, 

General  Counsel  of  the  Treasury. 

[FR  Doc.  78-12490  FUed  5-2-78;  4:47  pml 
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SUBCHAPTN  F— PROCEDURE  AND 
ADMINISTRATION 

tT.D.  7546] 

PART  420— TEMPORARY  REGULA- 
TIONS  ON  PROCEDURE  AND  AD- 
MINISTRATION  UNDER  THE  EM- 
PLOYEE  RETIREMENT  INCOME  SE- 
CURITY  ACT  OF  1974 
Tampovary  Ragulotions  relating  to 
disclosures  of  Returns  and  Return 
Information  for  Purposes  of  Admin¬ 
istering  Titles  I  and  IV  of  the  Em¬ 
ployee  Retirement  Income  Security 
Act  of  1974 

AOENCT:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
amendments  to  the  temporary  regula¬ 
tions  on  procedure  and  administration 
(26  CFR  Part  420)  imder  the  Employ¬ 
ee  Income  Security  Retirement  Act  of 
1974,  Pub.  L.  93-406  (hereinafter  re¬ 
ferred  to  as  "ERISA”),  relating  to  dis¬ 
closures  of  tax  returns  and  tax  return 
Information  for  purposes  of  adminis¬ 
tering  titles  I  and  IV  of  ERISA  as  au¬ 
thorized  by  section  6103(Z)(2)  of  the 
Internal  Revenue  Code.  The  amend¬ 
ments  to  the  regulations  would  pro¬ 
vide  personnel  of  the  Internal  Reve¬ 
nue  Service,  the  Department  of  Labor, 
the  Justice  Department,  and  the  Pen¬ 
sion  F>»nefit  Guaranty  Corporation 
with  guidance  needed  to  comply  with 
section  6103(Z)(2)  of  the  Code  and 
would  affect  disclosures  of  tax  returns 
and  tax  return  Information  made  after 
January  1.  1977. 

EFFECmVE  DATE:  January  1, 1977. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Diane  L.  Renfroe  of  the  Legislation 
and  Regulations  Division,  Office  of 
the  Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue 
NW..  Washington,  D.C.  20224,  Atten¬ 
tion:  CC:LR.T.  202-566-3459,  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1022(h)  of  ERISA  added  sec¬ 
tion  6103(g)  to  the  Internal  Revenue 
Code  relating  to  disclosure  of  informa¬ 
tion  with  respect  to  deferred  compen¬ 
sation  plans,  and  temporary  regula¬ 
tions  under  section  6103(g)  were  pub¬ 
lished  in  1974  and  1975.  Section  1202 
of  the  Tax  Reform  Act  of  1976  (Pub. 
L.  94-455)  amended  section  6103,  effec¬ 
tive  January  1.  1977.  As  amended,  sec¬ 
tion  6103(1X2)  now  provides  the  disclo¬ 
sure  authority  formerly  provided  by 
section  6103(gKl). 

These  amendments  to  the  tempo¬ 
rary  regulations  conform  the  regiila- 


tions  to  the  amendments  to  section 
6103  made  by  section  1202  of  the  Tax 
Reform  Act  of  1976  and  provide  addi¬ 
tional  rules  regarding  disclosures  of  re¬ 
turns  and  return  information  to  and 
by  officers  and  employees  of  the  De¬ 
partment  of  Labor,  the  Pension  Bene¬ 
fit  Guaranty  Corporation,  and  the  De¬ 
partment  of  Justice  for  piuposes  of 
administering  titles  I  and  IV  of 
ERISA. 

DRAmNG  Intormation 

The  principal  author  of  this  regula¬ 
tion  was  Karl  P.  Fryzel  of  the  Legisla¬ 
tion  and  Regulations  Division  of  the 
Office  of  Chief  Counsel,  Internal  Rev¬ 
enue  Service.  However,  personnel  from 
other  offices  of  the  Internal  Revenue 
Service  and  Treasury  Department  par¬ 
ticipated  in  developing  the  regxilatlon. 
both  on  matters  of  substance  and 
style. 

Adoption  op  Amendments  to  the 
Temporary  Regulations 

Accordingly.  26  CFR  Part  420  is 
amended  as  follows: 

Paragraph  1.  Section  420.6103(g>-l  is 
redesignated  S  420.6103(ZK2)-1  and 
amended  as  follows: 

fi  420.6103(ZX2)-1  Disclosure  of  returns 
and  return  infomuition  to  Pension 
Benefit  Guaranty  Corporation  for  pur¬ 
poses  of  research  and  studies. 

(a)  General  rule.  Thirsuant  to  the 
provisions  of  section  6103(ZX2)  of  the 
Internal  Revenue  Code  of  1954  and 
subject  to  the  requirements  of  para¬ 
graph  (b)  of  this  section,  officers  and 
employees  of  the  Internal  Revenue 
Service  may  disclose  returns  and 
return  information  (as  defined  by  sec¬ 
tion  6103(b))  to  officers  and  employees 
of  the  Pension  Benefit  Guaranty  Cor¬ 
poration  for  purposes  of.  but  only  to 
the  extent  necessary  in.  conducting  re¬ 
search  and  studies  authorized  by  title 
rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

(b)  Procedures  and  restrictions.  Dis¬ 
closure  of  returns  or  return  informa¬ 
tion  by  officers  or  employees  of  the 
Internal  Revenue  Service  as  provided 
by  paragraph  (a)  of  this  section  will  be 
made  only  upon  written  request  to  the 
Commissioner  of  Internal  Revenue  by 
the  Executive  Director  of  the  Pension 
Benefit  Guaranty  Corporation  describ¬ 
ing  the  returns  or  return  information 
to  be  disclosed,  the  taxable  period  or 
date  to  which  such  returns  or  return 
information  relates,  and  the  purpose 
for  which  the  retiims  or  return  infor¬ 
mation  is  needed  in  the  administration 
of  title  rv  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974.  and 
designating  by  title  the  officers  and 
employees  of  such  corporation  to 
whom  such  disclosure  is  authorized. 
No  such  officer  or  employee  to  whom 
returns  or  return  information  is  dis¬ 
closed  pursuant  to  the  provisions  of 
paragraph  (a)  shall  disclose  such  re¬ 
turns  or  return  information  to  any 
person,  other  than  the  taxpayer  by 
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whom  the  return  was  made  or  to 
whom  the  return  information  relates 
or  other  officers  or  employees  of  such 
corporation  whose  duties  or  responsi¬ 
bilities  require  such  disclosure  for  a 
purpose  described  in  paragraph  (a), 
except  in  a  form  which  cannot  be  asso¬ 
ciated  with,  or  otherwise  identify,  di¬ 
rectly  or  indirectly,  a  particular  tax¬ 
payer. 

Par.  2.  Section  420.6103(g)-2  is  redes¬ 
ignated  §  420.6103(lK2)-2  and  amended 
to  read  as  follows: 

S  420.6103(lK2)-2  Duclosure  of  returns 
and  return  information  to  Department 
of  Labor  for  purposes  of  research  and 
studies. 

(a)  General  rule.  Pursuant  to  the 
provisions  of  section  6103(ZK2)  of  the 
Internal  Revenue  Code  of  1954  and 
subject  to  the  requirements  of  para¬ 
graph  (b)  of  this  section,  officers  or 
employees  of  the  Internal  Revenue 
Service  may  disclose  returns  and 
return  information  (as  defined  by  sec¬ 
tion  6103(b))  to  officers  and  employees 
of  the  Department  of  Labor  for  pur¬ 
poses  of,  but  only  to  the  extent  neces¬ 
sary  in.  conducting  research  and  stud¬ 
ies  authorized  by  section  513  of  the 
Employee  Retirement  Income  Securi¬ 
ty  Act  of  1974. 

(b)  Procedures  and  restrictions.  Dls- 
closiu^  of  returns  or  return  informa¬ 
tion  by  officers  or  employees  of  the 
Internal  Revenue  Service  as  provided 
by  paragraph  (a)  of  this  section  will  be 
made  only  upon  written  request  to  the 
Commissioner  of  Internal  Revenue  by 
the  Administrator  of  the  Pension  and 
Welfare  Benefit  Programs  of  the  De¬ 
partment  of  Labor  describing  the  re¬ 
turns  or  return  information  to  be  dis¬ 
closed,  the  taxable  period  or  date  to 
which  such  returns  or  return  informa¬ 
tion  relates,  and  the  purpose  for 
which  the  returns  or  return  informa¬ 
tion  is  needed  in  the  administration  of 
title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  and  des¬ 
ignating  by  title  the  officers  and  em¬ 
ployees  of  such  department  to  whom 
such  disclosiu'e  is  authorized.  No  such 
officer  or  employee  to  whom  returns 
or  return  information  is  disclosed  pur¬ 
suant  to  the  provisions  of  paragraph 
(a)  shall  disclose  such  returns  or 
return  information  to  any  person, 
other  than  the  taxpayer  by  whom  the 
retiim  was  made  or  to  whom  the 
return  information  relates  or  other  of¬ 
ficers  or  employees  of  such  depart¬ 
ment  whose  duties  or  responsibilities 
require  such  disclosure  for  a  purpose 
described  in  paragraph  (a),  except  in  a 
form  which  caxmot  be  associated  with, 
or  otherwide  identify,  directly  or  indi¬ 
rectly,  a  particular  taxpayer. 

Par.  3.  Section  420.6103(g)-3  is  redes¬ 
ignated  §420.6103(ZK2)-3  and  amended 
to  read  as  follows: 


§  420.6103(ZK2)-3  Disclosure  to  Depart¬ 
ment  of  Labor  and  Pension  Benefit 
Guaranty  Corporation  of  certain  re¬ 
turns  and  return  information. 

(а)  Disclosures  following  general  re¬ 
quests.  Pursuant  to  the  provisions  of 
section  6103(1X2)  and  subject  to  the 
requirements  of  this  paragraph,  offi¬ 
cers  or  employees  of  the  Internal  Rev¬ 
enue  Service  may  disclose  the  follow¬ 
ing  retiuns  and  return  information  (as 
defined  by  section  6103(b))  to  officers 
and  employees  of  the  Department  of 
Labor  or  the  Pension  Benefit  Guaran¬ 
ty  Corporation  for  purposes  of,  but 
only  to  the  extent  necessary  in,  the 
administration  of  title  I  or  IV  of  the 
Employee  Retirement  Income  Securi¬ 
ty  Act  of  1974  (hereinafter  referred  to 
in  this  section  as  the  Act)— 

(1)  Notification  of  receipt  by  the 
Service  of  an  application  by  a  particu¬ 
lar  taxpayer  for  a  determination  of 
whether  a  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a 
part  of  such  a  plan,  or  an  annuity  or 
bond  purchase  plan  meets  the  applica¬ 
ble  requirements  of  part  I  of  sub¬ 
chapter  D  of  chapter  1  of  the  Code; 

(2)  Notification  that  a  particular  ap¬ 
plication  described  in  subparagraph 
(1)  of  this  paragraph  alleges  that  cer¬ 
tain  employees  may  be  excluded  from 
participation  by  reason  of  section 
410(bK2)  (A)  and  (B)  for  the  purpose 
of  obtaining  the  finding  necessary  for 
the  application  of  such  section; 

(3)  An  application  by  a  particular 
taxpayer  for  a  determination  of 
whether  a  pension,  profit-sharing,  or 
stock  bonus  plan,  or  an  annuity  or 
bond  piUThase  plan  meets  the  applica¬ 
ble  requirements  of  part  I  of  sub¬ 
chapter  D  of  chapter  1  of  the  Code 
with  respect  to  a  termination  or  pro¬ 
posed  termination  of  the  plan  or  to  a 
partial  termination  or  proposed  partial 
termination  of  the  plan,  and  any  state¬ 
ment  filed  as  provided  by  section 
6058(b); 

(4)  Notification  that  the  Service  has 
determined  that  a  plan  or  trust  de¬ 
scribed  in  subparagraph  (1)  or  (3)  of 
this  paragraph  meets  or  does  not  meet 
the  applicable  requirements  of  part  I 
of  subchapter  D  of  chapter  1  of  the 
Code  and  has  issued  a  determination 
letter  to  such  effect  to  a  particular 
taxpayer  or  that  an  application  for 
such  a  determination  has  been  with¬ 
drawn  by  the  taxpayer; 

(5)  If  the  Department  of  Labor  or 
the  Pension  Benefit  Guaranty  Corpo¬ 
ration  has  commented  on  an  applica¬ 
tion  upon  which  a  determination 
letter  described  in  subparagraph  (4)  of 
this  paragraph  has  been  issued,  a  copy 
of  the  letter  or  document  issued  to  the 
applicant; 

(б)  Notification  to  a  particular  tax¬ 
payer  that  the  Service  intends  to  dis¬ 
qualify  a  pension,  profit-sharing,  or 
stock  bonus  plan,  a  trust  which  is  a 
part  of  such  plan,  or  an  annuity  or 


bond  purchase  plan  because  such  plan 
or  trust  does  not  meet  the  require¬ 
ments  of  section  410(a)  or  411  as  of 
the  date  that  such  notification  is 
issued; 

(7)  Notification  required  by  section 
3002(a)  of  the  act  of  the  commence¬ 
ment  of  any  proceeding  to  determine 
whether  a  particular  pension,  profit- 
sharing.  or  stock  bonus  plan,  a  trust 
which  is  a  part  of  such  plan,  or  an  an- 
nidty  or  bond  purchase  plan  meets  the 
requirements  of  section  41(Ka)  or  411; 

(8)  Prior  to  issuance  of  a  notice  of 
deficiency  to  a  particular  taxpayer 
under  section  6212,  notification  that 
the  Service  has  determined  that  a  de¬ 
ficiency  exists  under  section  6211  with 
respect  to  the  tax  imposed  by  section 
4971  (a)  or  (b)  on  such  taxpayer, 
except  that  if  the  Service  determines 
that  the  collection  of  such  tax  is  in 
Jeopardy  within  the  meaning  of  sec¬ 
tion  6861(a),  such  notification  will  be 
disclosed  only  after  issuance  of  the 
notice  of  deficiency  or  Jeopardy  assess¬ 
ment; 

(9)  Notification  that  the  Service  has 
waived  the  tax  imposed  by  section 
4971(b)  on  a  particular  taxpayer; 

(10)  Prior  to  issuance  of  a  notice  of 
deficiency  to  a  particular  taxpayer 
under  section  6212,  notification  that  a 
deficiency  exists  under  section  6211 
with  respect  to  the  tax  imposed  by  sec¬ 
tion  4975  (a)  or  (b)  on  such  taxpayer, 
except  that  if  the  Service  determines 
that  the  collection  of  such  tax  is  in 
Jeopardy  within  the  meaning  of  sec¬ 
tion  6861(a),  such  notification  will  be 
disclosed  only  after  issuance  of  the 
notice  of  deficiency  or  Jeopardy  assess¬ 
ment; 

(11)  Notification  that  the  Service 
has  waived  the  tax  imposed  by  section 
4975(b)  on  a  particular  taxpayer; 

(12)  Notification  of  applicability  of 
section  4975  to  a  particular  pension, 
profit  sharing,  or  stock  bonus  plan,  a 
trust  which  is  a  part  of  such  plan,  or 
an  annuity  or  stock  purchase  plan  en¬ 
gaged  in  prohibited  transactions 
within  the  meaning  of  section  4975(c); 

(13)  Notification  to  a  plan  adminis¬ 
trator  that  the  Service  has  determined 
that  a  pension,  profit  sharing,  stock 
bonus,  annity,  or  stock  purchase  plan 
no  longer  meets  the  requirements  of 
section  401(a)  or  404(aX2); 

(14)  Notification  that  the  Service 
has  determined  that  there  has  been  a 
termination  or  partial  termination  of  a 
particular  pension,  profit-sharing, 
stock  bonus,  annuity,  or  stock  pur¬ 
chase  plan  within  the  meaning  of  sec¬ 
tion  41  l(dX3); 

(15)  Notification  of  the  occurrence 
of  an  event  (other  than  an  event  de¬ 
scribed  in  subparagraph  (13),  (14),  or 
(18)  of  this  paragraph)  which  the 
Service  has  determined  to  indicate 
that  a  particular  pension,  profit-shar¬ 
ing.  stock  bonus,  annuity,  or  stock  pur¬ 
chase  plan  may  not  be  sound  under 
section  4043(cK2)  of  the  act; 
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(16)  Notification  that  the  Service 
has  received  and  responded  to  a  re¬ 
quest  on  behalf  of  a  particular  pen¬ 
sion,  profit-sharing,  or  stock  bonus 
plan,  a  trust  which  is  a  part  of  such 
plan,  or  an  annuity  or  stock  purchase 
plan  for  an  extension  of  time  for  filing 
an  annual  return  by  such  plan  or 
trust; 

(17)  Notification  that  the  Service 
has  received  and  responded  to  a  re¬ 
quest  on  behalf  of  a  particular  pen¬ 
sion.  profit-sharing,  or  stock  bonus 
plan,  a  tnist  which  is  a  part  of  such 
plan,  or  an  annuity  or  stock  purchase 
plan  to  change  the  annual  accounting 
period  of  such  plan  or  trust; 

(18)  Notification  that  the  Service 
has  determined  that  a  particular  plan 
does  not  meet  the  requb^ments  of  sec¬ 
tion  412  without  regard  to  whether 
such  plan  is  one  described  in  section 
4021(a)(2)  of  the  Act; 

(19)  Notification  of  the  results  of  an 
investigation  by  the  Service  requested 
by  the  Deartment  of  Labor  or  the  Pen¬ 
sion  Benefit  Guaranty  Corporation,  or 
both,  with  respect  to  whether  the  tax 
described  in  section  4971  should  be  im¬ 
posed  on  any  employer  named  in  such 
request  or  whether  the  tax  imposed  by 
section  4975  should  be  paid  by  any 
person  named  in  the  request; 

(20)  Notification  of  receipt  by  the 
Service  of  an  application  by  a  particu¬ 
lar  taxpayer  for  exemption  under  sec¬ 
tion  4975(cK2)  or  of  initiation  by  the 
Service  of  an  administrative  proceed¬ 
ing  for  such  exemption;  and 

(21)  Notification  of  receipt  by  the 
Service  of  an  application  by  or  on 
behalf  of  a  particular  taxpayer  for  a 
waiver  or  variance  of  the  minimum 
funding  standard  under  section  303  of 
the  Act  or  section  412(d). 

Return  information  disclosed  under 
this  paragraph  includes  the  taxpayer 
identity  information  (as  defined  in  sec¬ 
tion  6103(bK6))  of  the  plan  or  trust, 
the  name  and  address  of  the  sponsor 
and  administrator  of  the  plan  or  trust¬ 
ee  of  the  trust,  and  the  name  and  ad¬ 
dress  of  the  person  authorized  to  rep¬ 
resent  the  plan  or  trust  before  the  In¬ 
ternal  Revenue  Service.  Disclosure  of 
returns  or  return  information  as  pro¬ 
vided  by  this  paragraph  will  be  made 
only  following  receipt  by  the  Commis¬ 
sioner  of  Internal  Revenue  of  an 
annual  written  request  for  such  disclo¬ 
sure  by  the  Administrator  of  Pension 
and  Benefit  Welfare  Programs  of  the 
Department  of  Labor  or  the  Executive 
Director  of  the  Pension  Benefit  Guar¬ 
anty  Corporation  describing  the  cate¬ 
gories  of  returns  or  return  information 
to  be  disclosed  by  the  Service  and  the 
particular  purpose  for  which  the  re¬ 
turns  of  return  information  is  needed 
in  the  administration  of  title  I  or  IV  of 
the  Act.  and  designating  by  title  the 
officers  and  employees  of  the  Depart¬ 
ment  of  Labor  or  such  corporation  to 
whom  such  disclosure  is  authorized. 


RULES  AND  REGULATIONS 

(b)  Additional  returns  and  return  in¬ 
formation  subject  to  disclosure— i\) 
Returns  and  return  information  relat¬ 
ing  to  automatic  notification.  Subject 
to  the  requirements  of  subparagraph 
(3)  of  this  paragraph,  officers  or  em¬ 
ployees  of  the  Internal  Revenue  Serv¬ 
ice  may  disclose  to  officers  and  em¬ 
ployees  of  the  Department  of  Labor  or 
the  Pension  Benefit  Guaranty  Corpo¬ 
ration  for  purposes  of,  but  only  to  the 
extent  necessary  in.  the  administra¬ 
tion  of  title  I  or  rV  of  the  Act  addi¬ 
tional  returns  and  return  Information 
to  any  item  described  in  paragraph  (a) 
of  this  section. 

(2)  Other  returns  and  return  infor¬ 
mation.  Subject  to  the  requirements 
of  subparagraph  (3)  of  this  paragraph, 
officers  or  employees  of  the  Internal 
Revenue  Service  may  disclose  to  offi¬ 
cers  and  employees  of  the  Department 
of  Labor  or  the  Pension  Benefit  Guar¬ 
anty  Corporation  returns  and  return 
information  (other  than  returns  and 
return  information  disclosed  as  pro¬ 
vided  by  paragraph  (a)  of  this  section 
or  §  420.6103(1)(2)-1  or  §420.6103 
({K2)-2)  for  purposes  of.  but  only  to 
the  extent  necessary  in,  administra¬ 
tion  of  title  I  or  IV  of  the  Act. 

(3)  Procedures.  Disclosure  of  returns 
or  return  information  by  officers  or 
employees  of  the  Internal  Revenue 
Service  as  provided  by  this  paragraph 
will  be  made  only  upon  written  re¬ 
quest  to  the  Commissioner  of  Internal 
Revenue  by  the  Administrator  of  Pen¬ 
sion  and  Welfare  Benefit  Programs  of 
the  Department  of  Labor  or  his  dele¬ 
gate  or  the  Executive  Director  of  the 
Pension  Benefit  Guaranty  Corpora¬ 
tion  or  his  delegate  identifjring  the 
particular  taxpayer  by  whom  such 
return  was  made  or  to  whom  such 
retiuTi  information  relates,  describing 
the  particular  retmus  or  return  infor¬ 
mation  to  be  disclosed,  stating  the  pur¬ 
pose  for  which  the  returns  or  return 
information  is  needed  in  the  adminis¬ 
tration  of  title  I  or  rV  of  the  Act.  and 
designating  by  name  and  title  the  offi¬ 
cers  and  employees  of  such  depart¬ 
ment  or  corporation  to  whom  such  dis¬ 
closure  is  authorized. 

(c)  Disclosure  and  use  of  returns  and 
return  information  by  officers  and  em¬ 
ployees  of  Department  of  Labor,  Pen¬ 
sion  Benefit  Guaranty  Corporation, 
and  Department  of  Justice— (1)  Use  by 
officers  and  employees  of  Department 
of  Labor  and  Pension  Benefit  Guaran¬ 
ty  Corporation.  Returns  and  return  in¬ 
formation  disclosed  to  officers  and  em¬ 
ployees  of  the  Department  of  Labor 
and  the  Pension  Benefit  Guaranty 
Corporation  as  provided  by  this  sec¬ 
tion  may  be  used  by  such  officers  and 
employees  for  purposes  of.  but  only  to 
the  extent  necessary  in,  administra¬ 
tion  of  any  provision  of  title  I  or  IV  of 
the  Act,  including  preparation  for  any 
administrative  or  Judicial  proceeding 
(or  investigation  which  may  result  in 
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such  a  proceeding)  authorized  by,  or 
described  in.  title  I  or  IV  of  the  Act. 

(2)  Disclosure  by  officers  and  em¬ 
ployees  of  Department  of  Labor  and 
Pension  Benefit  Guaranty  Corpora¬ 
tion  to,  and  use  by,  other  persons,  in¬ 
cluding  officers  and  employees  of  the 
Department  of  Justice,  (i)  Returns  and 
return  information  disclosed  to  offi¬ 
cers  and  employees  of  the  Department 
of  Labor  or  the  Pension  Benefit  Guar¬ 
anty  Corporation  as  provided  by  this 
section  may  be  disclosed  by  such  offi¬ 
cers  and  employees  to  attorneys  of  the 
Department  of  Justice  (including 
United  State  attorneys)  personally 
and  directly  engaged  in,  and  for  their 
necessary  use  in,  preparation  for  any 
civil  or  criminal  Judicial  proceeding  (or 
for  their  necessary  use  in  an  investiga¬ 
tion  which  may  result  in  such  a  pro¬ 
ceeding)  authorized  by,  or  described 
in.  title  I  or  IV  or  the  Act. 

(ii)  Returns  and  return  information 
disclosed  to  officers  and  employees  of 
the  Department  of  Labor  and  the  Pen¬ 
sion  Benefit  Guaranty  Corporation 
and  to  attorneys  of  the  Department  of 
Justice  as  provided  by  this  section  may 
be  disclosed  by  such  officers,  employ¬ 
ees.  and  attorneys  to  other  persons,  in¬ 
cluding  but  not  limited  to,  persons  de¬ 
scribed  in  subparagraph  (2Kiii)  of  this 
paragraph,  but  only  to  the  extent  nec¬ 
essary  in  connection  with  administra¬ 
tion  of  the  provisions  of  title  I  or  IV  of 
the  Act,  including  proper  preparation 
for  a  proceeding  (or  investigation)  de¬ 
scribed  in  subparagraph  (1)  or  (2Ki). 
Such  disclosures  may  include,  but  are 
not  limited  to.  disclosures  where  nec¬ 
essary— 

(A)  To  properly  obtain  the  services 
of  persons  having  special  knowledge  or 
technical  skills; 

(B)  To  properly  interview,  consult, 
depose,  or  Interrogate  or  otherwise 
obtain  relevant  information  from,  the 
taxpayer  to  whom  such  return  or 
return  information  relates  (or  the 
legal  representative  of  such  taxpayer) 
or  any  witness  who  may  be  caUed  to 
give  evidence  in  the  proceeding;  or 

(C)  To  properly  conduct  negotiations 
concerning,  or  obtain  authorization 
for,  settlement  or  disposition  of  the 
proceeding,  in  whole  or  in  part,  or  stip¬ 
ulations  of  fact  in  connection  with  the 
proceeding. 

Disclosure  of  a  return  or  return  infor¬ 
mation  to  a  person  other  than  the  tax¬ 
payer  to  whom  such  return  or  retiim 
information  relates  (or  the  legal  repre¬ 
sentative  of  such  taxpayer)  to  proper¬ 
ly  prepare  for  a  proceeding  (or  to 
properly  conduct  an  investigation)  de¬ 
scribed  in  this  subparagraph  should  be 
made,  however,  only  if  such  prepara¬ 
tion  (or  investigation)  cannot  other¬ 
wise  properly  be  accomplished  without 
making  such  disclosure. 

(ill)  Among  those  persons  to  whom 
returns  and  return  information  may 
be  disclosed  by  officers  and  employees 
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of  the  Department  of  Labor  and  the 
Pension  Benefit  Guaranty  Corpora¬ 
tion  and  by  attorneys  of  the  Depart¬ 
ment  of  Justice  as  provided  by  subpar¬ 
agraph  (2Kii)  of  this  paragraph  are: 

(A)  Other  officers  and  employees 
(including  attorneys)  of  the  Depart¬ 
ment  of  Labor,  the  Pension  Benefit 
Guaranty  Corporation,  and  the  De¬ 
partment  of  Justice; 

(B)  Officers  and  employees  of  an¬ 
other  Federal  agency  (as  defined  in 
section  6103(bK9))  working  under  the 
direction  and  control  of  such  officers 
and  employees  of  the  Department  of 
Labor,  the  Pension  Benefit  Guaranty 
Corporation,  or  the  Department  of 
Justice;  and 

(C)  Court  reporters. 

Disclosure  of  returns  or  return  infor¬ 
mation  to  other  persons  by  officers 
and  employees  of  the  Department  of 
Labor  or  the  Pension  Benefit  Guaran¬ 
ty  Corporation  as  provided  by  subpar¬ 
agraph  (2Kii)  of  this  paragraph  for 
purposes  of  conducting  research,  sur¬ 
veys.  studies,  and  publications  referred 
to  in  section  513(a).  or  authorized  by 
title  IV,  of  the  Act  shall  be  restricted, 
however,  to  disclosure  to  other  officers 
and  employees  of  such  department  or 
corporation  to  whom  such  disclosure  is 
necessary  in  connection  with  such  con¬ 
duct  or  to  the  taxpayer  by  whom  such 
return  was  made  or  to  whom  such 
return  information  relates  if  the 
return  or  return  information  can  be 
associated  with,  or  otherwise  identify, 
directly  or  indirectly,  a  particular  tax¬ 
payer. 

(3)  Disclosure  in  judicial  proceed¬ 
ings.  A  return  or  return  information 
disclosed  to  officers  and  employees  (in¬ 
cluding  attorneys)  of  the  Department 
of  Labor,  the  Pension  Benefit  Guaran¬ 
ty  Corporation,  or  the  Department  of 
Justice  as  provided  by  this  section  may 
be  disclosed  by  such  officers  or  em¬ 
ployees  in  a  civil  or  criminal  Judicial 
proceeding  authorized  by,  or  described 
in.  title  1  or  IV  of  the  Act.  Provided, 
That,  in  the  case  of  a  Judicial  proceed¬ 
ing  described  in  section  6103(iK4),  the 
requirements  of  section  6103(1X4)  have 
first  been  met. 

(d)  Disclosure  of  returns  and  return 
information  in  connection  with  cer¬ 
tain  consultations  between  Depart¬ 
ments  of  the  Treasury  and  Labor. 
Upon  general  written  request  to  the 
Commissioner  of  Internal  Revenue  by 
the  Secretary  of  Labor,  officers  and 
employees  of  the  Internal  Revenue 
Service  may  disclose  to  officers  and 
employees  of  the  Department  of  Labor 
such  retvuns  and  return  information 
as  may  be  necessary  to  properly  carry 
out  any  consultation  required  by  sec¬ 
tions  3002,  3003,  or  3004  of  the  Act. 

(e)  Return  information  open  to 
public  inspection  under  section  6104. 
Nothing  in  these  regulations  shall  be 
construed  to  deny  officers  and  employ¬ 
ees  of  the  Department  of  Labor  and 


the  Pension  Benefit  Guaranty  Corpo¬ 
ration  the  right  to  inspect  return  in¬ 
formation  available  to  the  public 
under  section  6104. 

Because  of  the  need  for  immediate 
guidance  with  respect  to  the  provi¬ 
sions  contained  in  this  Treasury  deci¬ 
sion,  it  is  found  impracticable  to  issue 
it  with  notice  and  public  procedure 
thereon  imder  subsection  (b)  of  sec¬ 
tion  553  of  title  5  of  the  United  States 
Code  or  subject  to  the  effective  date 
limitation  of  subsection  (d)  of  that  sec¬ 
tion. 

(This  Treasury  decision  is  issued  under  the 
authority  contained  in  sections  6103(q)  and 
7805  of  the  Internal  Revenue  Code  of  1054 
(90  Stat.  1685.  68A  Stat.  017;  26  U.S.C. 
6103(q).  7805).) 

Jerobie  Kurtz. 

Commissioner  of  Internal 
Revenue. 

Approved:  April  12. 1978. 

Robert  H.  Mundheih. 

General  Counsel  of  the  Treasury. 

[PR  Doc.  78-12491  PUed  5-3-78;  4:47  pm) 
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Title  29— Labor 

CHAPTER  XXVil— FEDERAL  MINE 
SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

PART  2700— PROCEDURAL  RULES 


Intorim  Rulo 

AGENCrV:  Federal  Mine  Safety  and 
Health  Review  Commission. 

ACTION:  Interim  rule. 

SUMMARY:  On  March  10.  1978,  (43 
FR  10320)  the  Federal  Mine  Safety 
and  Health  Review  Commission  pub¬ 
lished  its  interim  procedural  rules  for 
proceedings  arising  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 
Section  2700.57  of  those  rules  dealt 
with  the  disposition  of  appeals  pend¬ 
ing  before  the  Interior  Board  of  Mine 
Operations  Appeals.  The  rule  provided 
the  parties  in  those  pending  cases  the 
opportiuiity  to  seek  review  before  the 
Commission  by  May  8.  1978.  The  rule 
further  provided  that  the  Commission 
could  order  review  on  its  own  motion 
by  the  same  date.  Since  the  members 
of  the  Commission  have  not  yet  taken 
office,  this  amendment  preserves  the 
right  of  the  Commission  to  order 
review  on  its  own  motion.  It  also  pre¬ 
serves  the  right  to  discretionary 
review  for  those  parties  who  have  filed 
petitions  for  review  by  May  8. 1978. 

EFFECTIVE  DATE:  May  8, 1978. 

ADDRESS:  Federal  Mine  Safety  and 
Health  Review  Commission,  4015 
Wilson  Boulevard,  Arlington,  Va. 
22203. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  A.  Broderick,  Acting  Chief 


Administrative  Law  Judge,  Federal 

Mine  Safety  and  Health  Review 

Commission.  4015  Wilson  Boulevard. 

Arlington.  Va.  22203,  phone  number 

703-235-2660. 

James  A.  Broderick, 
Acting  Chief  Administrative 
Law  Judge,  Federal  Mine 
Safety  and  Health  Review. 
Commission. 

This  rule  is  officially  adopted  as  an 
interim  rule  pursuant  to  section 
113(dK2)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  83  Stat.  742, 
30  U.S.C.  801-960,  Pub.  L.  95-164,  No¬ 
vember  9,  1977,  and  the  determination 
order  of  March  9, 1978,  of  the  Director 
of  the  Office  of  Management  and 
Budget.  Notice  of  proposed  rulemak¬ 
ing  is  not  required  inasmuch  as  these 
rules  of  agency  procedure  and  practice 
are  exempted  under  5  U.S.C. 
553(b)(A). 

Section  2700.57  is  amended  to  read 
as  follows: 

§  2700.57  Pending  appeals  before  the  Inte¬ 
rior  Board  of  Mine  Operations  Ap¬ 
peals. 

With  regard  to  any  appeal  pending 
before  the  Interior  Department  Board 
of  Mine  Operations  Appeals  as  of 
March  8,  1978,  and  reviewable  by  the 
Commission  after  that  date,  the  appel¬ 
lant  shall  have  60  days  from  March  9, 
1978,  to  petition  the  Commission  for 
discretionary  review  under  §  2700.58  of 
these  rules.  Unless  review  is  ordered 
by  the  Commission  within  30  days 
after  the  date  that  a  majority  of  the 
members  of  the  Commission  take 
office,  the  decision  appealed  to  the  In¬ 
terior  Department  Board  of  Mine  Op¬ 
erations  Appeals  shall  become  the 
final  decision  of  the  Commission. 

[FR  Doc.  78-12563  FUed  5-5-78;  8:45  am) 


[3710-92] 

Title  33 — Navigation  and  Navigable 
Woters 

CHAPTER  II— CORPS  OF  ENGINEERS, 
DEPARTMENT  OF  THE  ARMY 

[ER  1130-2-3061 

PART  209— ADMINISTRATIVE 
PROCEDURES 

Navigation  Lights,  Aids  To  Navigo- 
tion.  Navigation  Charts  and  Relat¬ 
ed  Data 

Policy,  Practice  and  Procedures 

AGENCTY:  U.S.  Army  Corps  of  Engi¬ 
neers,  DOD. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  pre¬ 
scribes  the  policy,  practice  and  proce- 
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dures  to  be  used  by  all  Corps  of  Engi¬ 
neers  installations  and  activities  in 
connection  with  aids  to  navigation, 
chart  data,  and  publication  of  infor¬ 
mation  on  Civil  Works  activities.  The 
prescribed  policy  and  procedure  ad¬ 
dresses  necessary  coordination  with 
the  n.S.  Coast  Guard,  Defense  Map¬ 
ping  Agency,  National  Ocean  Survey 
and  the  U.S.  Naval  Oceanographic 
Office. 

EFFECTIVE  DATE:  May  8, 1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Lyle  Hanson,  Construction  Op¬ 
erations  Division,  Civil  Works  Direc¬ 
torate,  Office  of  the  Chief  of  Engi¬ 
neers,  Washington,  D.C.  20314,  202- 
693-6995. 

SUPPLEMENTARY  INFORMATION: 
This  regulation  Is  an  update  of  ER 
1130-2-306  last  issued  17  October  1966 
to  all  Corps  of  Engineers  installations 
having  Civil  Works  activities.  This  re¬ 
vised  regulation  modifies  previous  re¬ 
porting  procedures,  lists  the  new  agen¬ 
cies  that  are  involved  in  navigation 
charts,  surveys  in  navigable  waters, 
and  pertinent  information  that  has  a 
bearing  on  navigation  interests.  This 
regulation  is  strictly  administrative 
procedures  to  be  used  by  Corps  Dis¬ 
trict  Engineers  and  as  such  is  being 
published  as  a  final  rule. 

This  amendment  revises  $209,325. 
See  last  paragraph  (i)  of  the  new  rule 
with  regard  to  availability  of  maps  and 
charts.  Accordingly,  33  CFR  209.325  Is 
revised  as  set  forth  below: 

$  209.325  Navigation  lights,  aids  to  naviga¬ 
tion,  navigation  charts,  and  related 
data  policy,  practices  and  procedure. 

(a)  Purpose.  This  regulation  pre¬ 
scribes  the  policy,  practice  and  proce¬ 
dure  to  be  used  by  all  Corps  of  Engi¬ 
neers  installations  and  activities  in 
connection  with  aids  to  navigation, 
chart  data,  and  publication  of  infor¬ 
mation  on  Civil  Works  activities. 

(b)  This  regulation  will  be  applied  by 
all  elements  of  the  Corps  of  Engineers 
with  Civil  Works  responsibilities. 

(c)  Reference.  Pub.  L.  85-480,  Publi¬ 
cation  Authority  (72  Stat.  279). 

(d)  Cooperation  toith  Coast  Guard. 

(1)  District  Engineers  will  consult  with 
the  Coast  Guard  District  Commander 
during  design  of  channel  and  harbor 
improvement  projects  to  discuss  the 
aids  to  navigation  requirements  and 
all  other  facets  of  the  projects  that  in¬ 
volve  Coast  Guard  responsibility.  Proj¬ 
ect  material  furnished  direct  to  Coast 
Guard  Commanders  will  Include:  (1) 
Information  as  to  the  authorization  by 
Congress  of  a  project  involving 
changes  affecting  aids,  such  as  chan¬ 
nel  limits,  breakwaters.  Including  a 
copy  of  the  project  document;  (2)  The 
proposed  operations  on  such  projects 
during  the  next  fiscal  year,  to  be  fur¬ 


nished  annually  on  the  release  of  the 
budget  estimates;  (3)  Plans  showing 
the  final  location  of  the  channel  limits 
or  structures  to  be  furnished  at  the 
time  work  is  undertaken. 

(2)  Changes  in  channel  limits  affect¬ 
ing  navigation  aids,  made  under  gener¬ 
al  or  specific  provisions  of  the  law, 
should  be  made  the  subject  of  a  con¬ 
ference  with  the  Coast  Guard  District 
Commander.  He  will  be  promptly  in¬ 
formed  as  to  the  approval  of  such 
changes  and  the  probable  date  of  com¬ 
pletion  of  the  work. 

(3)  District  Engineers  will  furnish 
direct  to  the  various  Coast  Guard  Dis¬ 
trict  Commanders,  for  their  immediate 
information,  any  facts  which  may 
come  to  their  attention  in  connection 
with  their  duties  which  will  be  of 
benefit  to  the  Coast  Guard  in  main¬ 
taining  its  system  of  aids  to  naviga¬ 
tion.  This  should  include  statements 
as  to  the  displacement  of  or  defects  in 
any  such  aids  to  navigation. 

(4)  If  work  involving  harbor  or  chan¬ 
nel  improvements  directly  affects  any 
existing  aids  to  navigation  or  any 
structm-es  of  the  Coast  Guard,  Dis¬ 
tricts  Engineers  will,  when  practicable, 
give  notice  to  the  Coast  Guard  District 
Commander  sufficiently  in  advance  to 
permit  taking  such  steps  as  may  be 
deemed  necessary  by  the  Coast  Guard. 
If  the  Coast  Guard  District  Command¬ 
er  specifically  requests  that  the  affect¬ 
ed  structure  be  replaced,  the  District 
Engineer  will  inform  him  of  the  esti¬ 
mated  cost  and  will  proceed  with  the 
work  if  so  authorized  by  the  Chief  of 
Engineers.  On  completion  of  the  work, 
the  District  Engineer  will  promptly 
furnish  the  Coast  Guard  District  Com¬ 
mander,  for  settlement,  an  account  of 
the  expense  Incurred. 

(e)  Navigation  Aids  of  the  Corps  of 
Engineers.  (1)  Whenever  channel 
dredging  or  other  channel  improve¬ 
ments  are  being  performed,  necessary 
temporary  markers,  such  as  ranges 
and  light  poles,  should  be  installed 
and  maintained  by  the  District  Engi¬ 
neer  pending  the  installation  of  per¬ 
manent  aids  by  the  Coast  Guard.  The 
Coast  Guard  desires  that  information 
regarding  aids  to  navigation  installed 
or  maintained  by  District  Engineers  in 
connection  with  harbor  or  channel  im¬ 
provement  be  furnished  promptly. 
Such  information  is  needed  for  inclu¬ 
sion  in  Notice  to  Mariners  as  pub¬ 
lished  by  the  Coast  Guard,  and  where 
desirable  on  the  charts  of  the  waters 
concerned. 

(2)  District  Engineers  will  notify  the 
Coast  Guard  District  Commander  in 
every  case  where  aids  to  navigation  for 
marking  works  of  harbor  or  channel 
Improvements  are  established  or  dis¬ 
continued.  Notice  should  be  given  of 
such  aids  as  may  be  of  use  or  interest 
to  general  navigation.  Notice  need  not 
be  given  as  to  such  buoys,  lights,  or 
fog  signals  as  are  of  temporary  or  un¬ 


important  character,  or  of  importance 
only  to  the  Corps  of  Engineers.  Omit 
also  lights  or  fog  signals  on  ferry  slips 
and  on  piers  used  only  by  certain  ves¬ 
sels,  and  stakes,  bushes,  and  barrel 
buoys  marking  shallow  and  little-used 
channels. 

(3)  In  placing  aids  to  navigation  in 
connection  with  harbor  or  channel  im¬ 
provement  works.  District  Engineers 
should  see  that  they  do  not  conflict  in 
character  or  otherwise  with  other  aids 
to  navigation  in  the  vicinity.  District 
Engineers  should  confer  with  the 
Coast  Guard  District  Commander  on 
this  subject. 

(4)  The  necessary  blank  forms  for 
reporting  information  regarding  Corps 
of  Engineers  aids  will  be  fimiished 
upon  request  by  the  Coast  Guard  Dis¬ 
trict  Commander. 

(5)  It  is  essential  that  the  Coast 
Guard  by  furnished  with  information 
for  publication  concerning  markers  in¬ 
stalled  by  the  Corps  of  Engineers  as 
temporary  aids  to  navigation,  for  new 
improvements,  in  advance  of  perma¬ 
nent  aids,  and  also  concerning  other 
markers  that  may  be  established  in 
connection  with  Corps  of  Engineers 
operations  that  may  also  serve  as  im¬ 
portant  aids  to  navigation.  Care  will  be 
exercised  to  see  that  all  markers  estab¬ 
lished  are  not  misleading  to  general 
navigation  and  do  not  interfere  with 
aids  to  navigation  estabished  by  the 
Coast  Guard. 

(f)  Colors  of  Dredging  Buoys  Estab¬ 
lished  by  Corps  of  Engineers. 

(1)  In  order  to  distinguish  buoys 
placed  and  maintained  by  the  Corps  of 
Engineers  for  dredging  purposes  from 
aids  to  navigation  placed  by  the  Coast 
Guard,  Corps  buoys  will  be  painted 
white  with  the  top  2  feet  painted  light 
green. 

(2)  If  buoys  with  special  markings 
are  needed  to  indicate  the  different 
sides  of  the  navigable  channel,  prior 
arrangements  will  be  made  with  the 
Coast  Guard  District  Commander 
having  jurisdiction. 

(g)  Information  to  be  Furnished  by 
the  Corps  of  Engineers. 

(1)  District  Engineers  responsible  for 
harbors  and  waterways  shown  on 
charts  of  the  National  Ocean  Survey 
(NOAA),  will  report  the  channel  con¬ 
ditions  promptly,  using  standard  tabu¬ 
lar  forms,  to: 

Director,  Defense  Mapping  Agency,  ATTN: 

Hydrographic  Center,  Washington.  D.C. 

20390. 

National  Oceanic  and  Atmospheric  Adminis¬ 
tration.  ATTN:  National  Ocean  Survey  C- 

32,  Rockville.  Md.  20852. 

Commandant  and  District  Commanders. 

U.S.  Coast  Guard. 

(2)  Channel  sturvey  drawings  fur¬ 
nished  to  the  Coast  Guard  are  to  in¬ 
clude: 

(i)  Either  NAD  27  or  State  Plane 
grids. 
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(ii)  Plots  of  th«  positions  of  aids  to 
iBTl^tion. 

(Hi)  Written  notations  of  the  eoordi- 


nates  in  NAD  27  or  State  Plane  Co¬ 
ordinates  of  the  fixed  aids  to  naxiga- 
tlon  found  derlBg  the  sunrey. 


(3)  The  standard  tabular  forms  with 
Illustrated  data  follow: 

(1)  For  channels  400  feet  wide  and 
greater  (UNO  Form  4020-R). 


HARBOR. 

(State] 

MinlJBUM  depth  in 

each  1/4  width 

- 

of  channel  entering  from  seaward 

Mid-channel 

Name  of  (Hiannel 

Date 

Project 

Left 

outside 

Left 

inside 

Right 

inside 

Right 

outsid( 

Survey 

Feet 

width 

Miles 

length 

Feet 

depth 

quarter 

feet 

quarter 

feet 

quarter 

feet 

quart  ei 
feet 

Tybee  Range - 

3-78 

500 

1.64 

30 

30 

31 

28 

23 

Bloody  Point - — 

3-78 

500 

2.81 

30 

30 

30 

29 

25 

(11)  For  channels  100  to  400  feet  wide  (ENO  Form  4021-R). 


HARBOR, 


(State) 


Mlnlmuni  depths  In  channel 
entering  from  seaward 


Left 

Mid- 

Right 

Name  of  (Hiaimel 

Date 

Project 

outside 

channel 

outside 

Survey 

quarter 

for  half 

quarter 

Feet 

Miles 

Feet 

feet 

pr o j  ect 

feet 

width 

length 

depth 

width 

feet 

Rings  Island  Channel 

3-78 

300 

1.14 

23 

26 

Whitehall  Channel - 

3-78 

i 

200 

1.81 

H 

26 

25 

ENG  FORM  4021-R (Jul  59) 


(111)  For  channels  less  than  100  feet 
in  width,  report  controlling  depths 
only  based  on  at  least  80  percent  of 
project  width,  40  percent  on  either 
side  of  centerline.  (The  submission  of 
tabular  forms  is  not  required  for  chan¬ 
nels  having  a  project  depth  less  than 
10  feet  except  coastal  inlets  and  har¬ 
bors  of  refuge.) 

(4)  The  tabulations  of  depths  should 
be  amplified  by  footnotes  or  otherwise 
to  show  clearly  and  definitely  the  loca¬ 
tion  of  controlling  shoals,  tendency  of 
shoals  to  recur,  and  all  other  critical 
information  of  special  value  and  im¬ 
portance  for  safe  navigation  of  the 


channel.  Reaches  of  channel  not  pres¬ 
ently  named  should  be  identified  in 
the  tabular  form  by  reference  to  char¬ 
tered  aids  or  features,  or  assigned 
identifying  names,  numbers  or  letters. 
For  localized  irregular  project  areas 
where  the  application  of  the  tabular 
form  would  not  be  practical,  the  con¬ 
trolling  depth  based  on  a  safe  naviga¬ 
ble  width  will  be  described  as  well  as 
unusual  or  critical  conditions  of  shoal¬ 
ing. 

(5)  The  prompt  dissemination  of  the 
latest  detailed  information  concerning 
channel  conditions  is  of  utmost  impor¬ 
tance,  and  necessary  measures  will  be 


taken  to  insure  that  such  information 
is  reported  without  delay  simulta¬ 
neously  to  the  UJS.  Naval  Oceanogra¬ 
phic  Office,  the  Coast  Guard,  the  Na¬ 
tional  Ocean  Survey  and  Defense 
Mapping  Agency.  When  a  dangerous 
shoaling  is  found  during  the  progress 
of  a  survey,  information  thereon  will 
be  furnished  immediately  to  the 
above-mentioned  agencies,  so  that 
such  information  may  be  made  availa¬ 
ble  to  mariners  promptly,  and  buoys 
shifted  to  mark  the  shoal.  Descrip¬ 
tions  of  any  dredging  or  other  oper¬ 
ations  in  Important  channels  in  tidal 
waters— either  in  progress  and  not  al- 
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ready  reported,  or  soon  to  be  under¬ 
taken— together  with  a  statement  of 
the  work  and  expected  duration,  will 
also  be  reported  in  order  that  Naval 
and  other  vessels  may  be  warned  to 
look  out  for  dredges  and  other  plant, 
temporary  markers  and  lights. 

(6)  District  Engineers  having  charge 
of  improvements  of  harbors  and  wa¬ 
terways  shown  on  charts  of  the  De¬ 
fense  Mapping  Agency  or  of  the  Na¬ 
tional  Ocean  Survey  will  send  to  both 
offices  promptly,  as  ascertained  for 
the  correction  of  such  charts,  the  fol¬ 
lowing  information:  Descriptions  of 
changes  in  channel  location  and 
depth,  or  of  obstructions  that  may  be 
discovered,  with  such  prints  and  other 
information  as  may  be  necessary  to 
permit  the  existing  charts  to  be  cor¬ 
rected  to  date.  All  maps  should  con¬ 
tain  sufficient  data  to  permit  the  fixed 
plane  or  reference,  bench  marks,  base 
lines,  etc.,  to  be  determined  and  locat¬ 
ed.  The  survey  stations  should  be 
shown  and,  when  no  unreasonable  ex- 
pendltiu^  of  time  or  labor  is  involved, 
the  map  will  show  one  or  more  trian- 
gulation  station(s)  of  the  National 
Ocean  Survey  in  such  a  way  as  to  fa¬ 
cilitate  connection  of  old  or  new  work. 
The  source  of  authority  for  the  shore¬ 
line  and  topography  should  be  stated 
on  the  map.  The  data  supplied  should 
indicate  what  charts  are  affected. 

(7)  When  any  survey  of  areas  cov¬ 
ered  by  charts  of  the  Defense  Map¬ 
ping  Agency  or  the  National  Ocean 
Survey  is  completed,  a  print  of  each 
tracing  will  be  sent  direct  to  both  the 
Defense  Mapping  Agency  and  the  Na¬ 
tional  Ocean  Survey.  It  is  not  neces¬ 
sary  that  tracings  be  fuUy  complete  as 
to  form  and  title  when  such  prints  are 
made.  An  informal  manuscript  title 
marked  "Advance  Sheets”,  and  con¬ 
taining  a  description  sufficient  to  iden¬ 
tify  the  locality  and  to  identify  the 
source  of  the  map,  will  be  sufficient. 

(8)  Information  relative  to  the  im¬ 
provement  of  harbors  and  waterways 
such  as  dredging  operations,  and  pre¬ 
cautions  rendered  necessary  due  to  the 
presence  of  dredging  or  other  plant 
will,  when  considered  necessary,  be 
brought  to  the  attention  of  vessel 
owners  or  operators  regularly  using 
the  waterway.  This  will  be  done 
through  issuing  bulletins  or  notices  by 
District  Engineers. 

<h)  Special  Reports.  Changes  affect¬ 
ing  navigation  will  be  made  promptly 
whenever  information  of  immediate 
concern  to  navigation  becomes  known. 
Items  of  information  especially  de¬ 
sired  are  channel  conditions  as  re¬ 
vealed  by  surveys,  changes  in  channel 
conditions,  either  by  natural  causes  or 
by  dredging  or  other  work,  changes  in 
approved  projects  for  improvement 
with  statements  of  results  expected 
from  proposed  operations,  descriptions 
of  proposed  dredging  or  other  Federal 
work  of  improvement  such  as  break¬ 


water,  pier,  and  revetment  construc¬ 
tion  or  alterations,  descriptions  of  pro¬ 
posed  or  completed  municipal  or  pri¬ 
vate  improvements  in  or  affecting 
navigable  waters.  Additional  items  of 
information  desired  are  descriptions  of 
wrecks,  uncharted  shoals,  and  other 
obstructions  to  navigation  and  particu¬ 
lars  as  to  proposed  or  completed  re¬ 
moval  of  same,  changes  in  buoys  or 
lights,  erection  of  new,  or  changes  in 
existing  bridges,  new  or  revised  Feder¬ 
al  or  local  rules  and  regulations  for 
harbors  and-  channels,  and  establish¬ 
ment  or  existence  of  danger  areas  in 
navigable  waters.  Reproductions  of 
drawings  or  sketches  which  will  be 
helpful  in  interpreting  the  data  shall 
accompany  the  reports.  The  reports 
will  not  be  limited  to  a  reference  to  an 
accompanying  drawing  or  sketch,  but 
will  contain  a  complete  description  in 
form  suitable  for  publication  in  no¬ 
tices  to  mariners  and  the  monthly  sup¬ 
plements  to  the  U.S.  Coast  Pilot.  In 
this  respect,  the  reports  will  provide 
enough  information  that  a  single  noti¬ 
fication  to  navigational  interests  will 
suffice.  In  the  case  of  dredging  or  con¬ 
struction  work,  the  bare  statement 
that  work  will  commence  or  has  com¬ 
menced  on  a  certain  date  is  insuffi¬ 
cient.  All  additional  information  possi¬ 
ble,  such  as  probable  duration  of  oper¬ 
ations  and  object  of  work,  will  be 
given— the  latter  in  the  case  of  dredg¬ 
ing  being  such  data  as  the  area  to  be 
covered  and  the  depth  expected  to  be 
provided.  The  reports  required  by  this 
paragraph  will  be  identified  by  refer¬ 
ence  to  the  appropriate  Engineer 
Manual  or  regulation  and  will  be  num¬ 
bered  consecutively  by  each  District 
diu*ing  the  calendar  year,  starting  with 
number  1  at  the  begiiuiing  of  each 
year. 

(i)  Information  Pamphlets,  Maps, 
Brochures  and  Other  Material 

(1)  Pub.  L.  85-480,  approved  2  July 
1958,  authorizes  the  Chief  of  Engi¬ 
neers  to  publish  information  pam¬ 
phlets,  maps,  brochures,  and  other 
material  on  river  and  harbor,  flood 
control,  and  other  Civil  Works  activi¬ 
ties,  including  related  public  park  and 
recreation  facilities  imder  his  jurisdic¬ 
tion,  as  he  may  deem  to  be  of  value  to 
the  general  public. 

(2)  This  Public  Law  authorizes  the 
Chief  of  Engineers  to  provide  for  the 
sale  of  any  of  the  material  prepared 
under  authority  of  the  act— and  of 
publications,  charts,  or  other  material 
prepared  under  his  direction  pursuant 
to  other  legislative  authorization  or 
appropriation,  and  to  charge  therefor 
a  sum  of  not  less  than  the  cost  of  re¬ 
production. 

(3)  District  Engineers  are  authorized 
to  publish  the  material  covered  in 
paragraph  8a  above,  and  to  sell  such 
material.  Except  for  material  specifi¬ 
cally  prepared  for  free  distribution  to 
the  general  public,  the  charges  for 


such  other  published  information  will 
be  not  less  than  the  cost  of  its  repro¬ 
duction. 

(4)  Condition  survey  maps  or  charts, 
sold  or  otherwise  distributed  to  the 
public,  showing  depths  will  specifically 
state  the  date  or  dates  that  the  siir- 
veys  were  made.  They  shall  also  have 
the  following  notation  printed  or 
stamped  thereon: 

“The  information  depicted  on  this 
map  represents  the  results  of  sxirveys 
made  on  the  dates  indicated  and  can 
only  be  considered  as  indicating  the 
general  conditions  existing  at  that 
time.” 

For  the  Chief  of  Engineers: 

James  N.  Elus, 

CofoneL  Corps  of  Engineers,  Ex¬ 
ecutive  Director,  Engineer 
Staff. 

[FR  Doc.  78-12414  FUed  5-5-78;  8:45  am] 
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Title  46— Shipping 

CHAPTER  IV— FEDERAL  MARITIME 
COMMISSION 

SUBCHAPTER  A— GENERAL  PROVISIONS 

[General  Order  No.  16.  Arndt.  22;  Docket 
No.  77-40] 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

Miscellaneous  Amendments 

AGENCY:  Federal  Maritime  Commis¬ 
sion. 

ACTION:  Final  rules. 

SUMMARY:  Rules  of  Practice  and 
Procedure  are  amended  to  require 
that  service  of  subpenas  and  discovery 
requests  or  motions  directed  against 
Commission  staff  personnel  be  served 
on  the  Secretary  of  the  Commission; 
to  authorize  the  General  Counsel  to 
appoint  an  attorney  to  represent  Com¬ 
mission  staff  personnel  who  are  in¬ 
volved:  to  permit  rulings  of  the  presid¬ 
ing  officer  to  be  appealed  and  to  be  re¬ 
viewed  by  the  Commission  absent 
appeal  in  such  matters;  and  to  permit 
parties  to  file  replies  to  appeals  gener¬ 
ally.  The  amendments  are  necessary 
because  the  present  rules  governing 
subpena  and  discovery  procedures  are 
inconsistent  and  unclear  and  do  not 
give  the  Commission  an  opportimlty 
to  rule  upon  matters  affecting  disclo¬ 
sure  of  its  own  records.  Furthermore, 
the  present  rule  governing  appeals  to 
the  Commission  does  not  provide  for 
replies  to  such  appeals. 

EFFECTIVE  DATE:  May  8, 1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Francis  C.  Humey,  Secretary,  Feder- 
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al  Maritime  Commission,  1100  L 
Street  NW..  Washington.  D.C.  20573, 
202-523-5725. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  instituted  this  pro¬ 
ceeding  by  Notice  of  Proposed  Ruile- 
tnaking  published  in  the  Federal  Reg¬ 
ister  on  August  10. 1977  (42  FR  40452) 
to  amend  Rules  135,  209,  and  153  of  its 
rules  of  practice  and  procedure  (46 
CFR  502.135,  46  CFR  502.209,  and  46 
CFR  502.153).  The  purpose  of  these 
amendments  was  fiQly  explained  in 
the  Notice  cited  above.  The  Maritime 
Administrative  Bar  Association 
(MABA)  submitted  initial  and  supple¬ 
mental  comments.  A  discussion  of  the 
rules  and  comments  follows. 

1.  Rule  135,  46  CFR  502.135.  This 
rule  deals  with  subpenas  of  Commis¬ 
sion  staff  personnel  and  subpenas  for 
production  of  documentary  materials 
in  the  possession  of  the  Commission. 
The  proposed  changes  would  consider¬ 
ably  enlarge  the  present  rule  to  estab¬ 
lish  the  procedures  to  be  followed  by 
parties  seeking  to  subpena  Commis¬ 
sion  staff  personnel  and  to  obtain  pro¬ 
duction  of  documents  both  at  a  hear¬ 
ing  and  in  connection  with  prehearing 
depositions.  The  amendments  would 
provide  for  service  of  subpenas  on  the 
Commission’s  Secretary  and  conform 
the  procedural  schedule  regarding  pre- 
hearing  depositions  with  that  which 
Implies  to  motions  to  quash  subpenas 
served  in  connection  with  depositions. 
The  rule  would  also  be  changed  to  au¬ 
thorize  the  General  Counsel  to  desig¬ 
nate  an  attorney  to  represent  Commis¬ 
sion  staff  personnel  under  subpena 
and  to  permit  rulings  of  the  presiding 
officer  to  be  appealed  or.  absent 
appeal,  to  be  reviewed  by  the  Commis¬ 
sion.  Replies  to  appeals  would  be  per¬ 
mitted  and  the  fuW  of  such  appeals 
would  automatically  stay  the  presiding 
officer’s  rulings  imtil  the  Commission 
acted  on  the  matter. 

MABA  suggests  that  the  subpena  be 
served  directly  on  the  Commission 
staff  member  although  not  opposing 
sendee  of  a  copy  on  the  Secretary  for 
his  information  and  that  of  the  Com¬ 
mission.  MABA  expresses  dissatisfac¬ 
tion  with  the  proposal  that  the  Gener¬ 
al  Coimsel  designate  an  attorney  to 
represent  the  staff  member,  suggest¬ 
ing  that  the  staff  member  be  permit¬ 
ted  to  retain  his  own  counsel.  More¬ 
over,  MABA  is  concerned  that  the  au¬ 
thority  granted  to  the  General  Coun¬ 
sel  would  result  in  a  “commingling  of 
functions.’’  MABA  believes  that  the 
General  Coimsel  would  be  supervising 
the  attorney  representing  the  staff 
member  in  the  matter  of  reviewing  the 
subpena  or  discovery  request  and 
would  also  be  supervising  another  at¬ 
torney  in  the  event  of  appeal  or  on 
Commission  review  of  the  presiding  of¬ 
ficer’s  rulings.  MABA  also  expresses 
concern  that  the  Commission  would  be 
reviewing  rulings  of  the  presiding  offi¬ 


cer  and  fears  that  the  Commission  will 
overrule  the  presiding  officer  without 
having  the  benefit  of  the  parties’ 
views  if  no  appeal  has  been  filed.  It 
also  fears  that  the  Commission  will 
rule  without  stating  its  reasons  and 
supporting  evidence.  MABA  believes 
that  matters  arising  under  the  rule 
should  be  reviewed  by  the  courts 
rather  than  the  Commission. 

In  its  supplemental  comments, 
MABA  opposes  the  idea  of  permitting 
automatic  appeals  or  review  by  the 
Commission  in  the  case  of  subpenas 
and  discovery  directed  against  Com¬ 
mission  staff  personnel.  MABA  argues 
that  such  a  procedure  establishes  dis¬ 
parate  treatment  among  litigating  par¬ 
ties.  MABA  contends  that  the  pro¬ 
posed  procedure  is  inconsistent  with 
section  27  of  the  Shipping  Act,  1916, 
and  with  the  legislative  history  there¬ 
of.  MABA  contends  that  the  Commis¬ 
sion’s  staff  member  should  follow  the 
same  procedure  as  do  other  parties, 
that  is,  move  for  leave  to  appeal  to  the 
Commission,  and  that  in  the  event  of 
refusal  to  comply  with  a  ruling  of  the 
presiding  officer,  the  matter  be  tested 
in  the  courts.  After  careful  analysis  of 
these  comments,  the  Commission  be¬ 
lieves  that  they  are  not  persuasive  and 
that  the  rule  should  be  amended  as 
proposed. 

MABA’s  concern  that  service  on  the 
Secretary  rather  than  on  the  staff 
member  may  not  serve  to  inform  the 
staff  member  of  his  obligations  and 
that  designation  of  an  attorney  to  rep¬ 
resent  the  staff  member  by  the  Gener¬ 
al  Counsel  will  lead  to  improper  “com¬ 
mingling  of  functions’’  is  unwarranted. 
As  explained  in  the  Notice  of  Proposed 
Rulemaking,  cited  above,  the  rule 
change  would  eliminate  the  present  in¬ 
consistencies  and  confusion  as  ta  the 
person  on  whom  a  subpena  or  discov¬ 
ery  request  is  to  be  served.  It  would 
also  provide  a  staff  member  with  legal 
representation,  something  the  present 
rule  does  not  do,  although  in  practice 
an  attorney  who  is  a  member  of  the 
Office  of  the  General  Counsel  has 
usually  been  designated  to  provide 
such  representation.  In  previous  prac¬ 
tice,  a  staff  member  has  been  in¬ 
formed  of  the  service  of  the  subpena 
whether  it  had  been  served  on  the 
(General  Counsel  or  the  Secretary.  The 
staff  member  will  continue  to  be  in¬ 
formed.  Furthermore,  it  does  not 
follow  that  service  on  the  Secretary 
deprives  the  staff  member  of  his  own 
views  on  the  propriety  of  complying 
with  a  subpena  or  discovery  order. 
Likewise,  the  designation  of  an  attor¬ 
ney  by  the  General  Counsel  is  not  in¬ 
tended  to  have  this  effect. 

MABA’s  concern  that  appointment 
of  an  attorney  by  the  General  Counsel 
would  lead  to  improper  “commingling 
of  functions’’  is  based  upon  a  wrong 
premise.  MABA  presumes  that  the 
General  Counsel  will  supervise  the 


designated  attorney.  In  fact,  that  at¬ 
torney  will  be  free  to  represent  the 
staff  member  before  the  presiding  of¬ 
ficer  and  the  Commission  without  su¬ 
pervision  by  the  General  Counsel  or 
by  anyone  whose  interests  may  con¬ 
flict  with  those  of  the  staff  member. 
The  General  Counsel  would  become 
involved  only  in  the  matter  of  advising 
the  Commission  when  appeals  are 
filed  or  the  Commission  decides  to 
review  on  its  own  motion.  Further¬ 
more,  to  allay  any  possible  remaining 
concern,  the  Commission  would  expect 
the  General  Counsel  whenever  possi¬ 
ble,  to  select  an  attorney  from  outside 
his  office. 

MABA’s  concern  that  the  change  in 
procedure  would  depart  from  the  prin¬ 
ciple  of  equality  embodied  in  section 
27  of  the  Shipping  Act,  1916,  or  its  leg¬ 
islative  history  has  superficial  appeal 
but  ignores  the  unique  status  and  re¬ 
sponsibilities  of  the  Commission.  As 
we  stated  in  the  Notice  of  Proposed 
Rulemaking,  cited  above,  the  Commis¬ 
sion  is  a  government  agency  involved 
in  law  enforcement  activities,  unlike 
private  litigants,  and  certain  privileges 
against  discIosvu«  have  been  recog¬ 
nized  in  the  law  because  of  these 
unique  responsibilities.  See  the  Free¬ 
dom  of  Information  Act,  as  amended, 
5  U.S.C.  552(b).  Unless  the  Commis¬ 
sion  itself  has  some  control  over  the 
matter  of  prehearing  discovery  and 
disclosure  directed  aginst  its  own  staff 
and  documents  in  its  possession,  the 
Commission  cannot  adequately  protect 
functions  which  may  involve  delicate 
and  sensitive  considerations  of  policy 
as  to  which  presiding  officers  may  be 
unaware.  MABA  seems  to  assume,  fur¬ 
thermore.  that  the  Commission  would 
always  be  overruling  presiding  officers 
in  an  effort  to  prevent  disclosure.  ’The 
rule  change  would  also  apply,  howev¬ 
er,  to  situations  in  which  the  presiding 
officer  has  denied  a  discovery  request 
so  that  the  Commission  could  also 
overrule  him  and  order  disclosure.  Of 
course,  as  in  any  final  ruling  of  the 
Commission,  an  aggrieved  party  ulti¬ 
mately  has  the  right  to  Judicial  review. 
Finally,  at  worst  a  litigant  might  be 
deprived  of  access  to  general  informa¬ 
tion  in  the  possession  of  the  Commis¬ 
sion  or  a  staff  member,  which  infor¬ 
mation  may  or  may  not  really  be  nec¬ 
essary  to  the  development  of  the  liti¬ 
gant’s  case.  This  is  in  contrast  to  the 
situation  in  which  a  party  under  inves¬ 
tigation  or  accused  of  violations  of  law 
seeks  access  to  relevant  information 
for  purposes  of  cross-examination  of 
Commission  staff  members  who  testify 
against  such  party.  In  the  latter  situa¬ 
tions,  as  MABA  itself  has  observed, 
the  Commission  has  adopted  a  proce¬ 
dure  in  which  the  presiding  officer 
may  rule  upon  the  matter  of  produc¬ 
tion  or  disclosure  and  appeal  to  the 
Commission  may  be  taken  only  by  his 
leave.  See  “Delaware  River  Port  Au- 
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thorlty.  et  al.  v.  United  States  Lines, 
Inc.,  et  al.."  16  8RR  1546  (1976).  It  is 
obviously  the  latter  type  of  situation 
in  which  a  party  might  be  prejudiced 
during  the  course  of  a  proceeding  if 
deprived  of  vital  Information  rather 
than  the  former  situation  in  which 
general  preparatory  probing  Is  being 
conducted  prior  to  hearing.'  However, 
the  Commission  does  not  intend  to  de¬ 
prive  parties  of  vital  information  nec¬ 
essary  for  proper  cross-examination 
nor  conduct  its  investigations  and 
present  evidence  in  reliance  upon 
secret,  privileged  information. 

We  are  not  persuaded  by  MABA’s 
contentions  that  the  Commission  will 
be  deprived  of  the  views  of  the  parties 
where  no  appeal  is  taken  and  that  the 
Commission  will  not  explain  its  rea¬ 
sons  for  its  rulings.  If  an  affected 
party  wishes  to  present  his  views  to 
the  Commission  in  connection  with  a 
ruling  of  the  presiding  officer,  he  need 
only  exercise  his  right  to  file  an 
appeal  within  the  prescribed  period  of 
time.  In  the  event  of  review  by  the 
Commission,  absent  appeal,  the  par¬ 
ties’  views  as  expressed  to  the  presid¬ 
ing  officer  are  on  record  and  will  be 
considered.  MABA’s  contention  that  a 
statement  of  reasons  explaining  the 
Commission’s  rulings  should  be  re¬ 
quired  erroneously  presumes  that  the 
Commission  will  act  contrary  to  law  by 
issuing  rulings  without  explanations. 

2.  Rule  209,  46  CFR  502.209.  This 
rule  deals  with  the  use  of  prehearing 
discovery  processes  directed  to  Com¬ 
mission  staff  personnel.  It  follows  the 
same  procedures  as  set  forth  in  the 
preceding  rule  with  regard  to  the  des¬ 
ignation  of  an  attorney  by  the  General 
Counsel  and  the  matter  of  appeals 
from  and  review  of  the  presiding  offi¬ 
cer’s  rulings.  MABA’s  comments  re¬ 
garding  the  proposed  changes  to  this 
rule  are  identical  with  those  directed 
to  the  previous  rule  and.  as  already 
discussed,  are  without  merit. 

3.  Rule  153,  46  CFR  502.153.  ’The 
Commission  proposed  to  amend  this 
rule  by  permitting  parties  to  file  re¬ 
plies  to  motions  for  leave  to  appeal 
rulings  of  the  presiding  officer.  ’The 
present  rule  falls  to  make  such  provi- 


•The  distinction  between  general  prehear¬ 
ing  discovery  and  inspection  and  production 
of  specific  information  for  purposes  of 
cross-examination  has  been  recognized  by 
the  courts  as  well  as  by  the  Commission. 
The  latter  situation  relates  to  the  famous 
case  of  “Jencks  v  United  States,”  353  UB. 
657  (1657),  and  to  Federal  Rule  of  Evidence 
612,  28  UJS.CJt.  See  7  A.L.R.  3d  181,  917; 
“Zuzich  Truck  Line,  Inc.  v.  United  States,” 
224  F.  Supp.  457,  461  (D.  Kans.  1963); 
"United  States  v.  Harrison,”  461  F.  2d  1127 
(5th  (Tir.  1972)  cert,  denied,  409  UJS.  884. 
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Sion.  As  explained  in  the  Notice  of 
Proposed  Rulemaking,  this  amend¬ 
ment  would  establish  a  fairer  proce¬ 
dure.  enable  the  presiding  officer  to 
rule  after  having  the  benefit  of  all 
views,  and  conform  to  current  prac¬ 
tice.  MABA  made  no  comments  on  this 
proposed  amendment. 

Having  considered  the  comments  on 
Rules  135  and  209  and  found  them  to 
be  without  merit,  the  Commission  is 
therefore  adopting  the  amendments  to 
the  above  three  rules  as  originally  pro¬ 
posed  with  slight  clarifications.* 
Therefore,  pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5 
UB.C.  553),  and  sections  27  and  43  of 
the  Shipping  Act.  1916  (46  UB.C.  826, 
841a),  Part  502  of  ’Title  46.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

1.  Section  502.135  is  revised  to  read 
as  follows: 

§  602.135  Subpena  of  Commission  staff 
personnel,  documents  or  things. 

(a)  A  subpena  for  the  attendance  of 
Commission  staff  personnel  or  for  the 
production  of  documentary  materials 
in  the  possession  of  the  Commission 
shall  be  served  upon  the  Secretary.  If 
the  subpena  is  returnable  at  hearing,  a 
motion  to  quash  may  be  filed  within 
five  (5)  days  of  service  and  attendance 
shall  not  be  required  until  the  presid¬ 
ing  officer  rules  on  said  motion.  If  the 
subpena  is  served  in  connection  with 
prehearing  depositions,  the  procedure 
to  be  followed  with  respect  to  motions 
to  quash  and  replies  thereto  will  corre¬ 
spond  to  the  procedures  established 
with  respect  to  motions  and  replies  in 
S  502.132(c). 

(b)  ’The  General  Counsel  shall  desig¬ 
nate  an  attorney  to  represent  any 
Commission  staff  personnel  subpenaed 
imder  this  section.  ’The  attorney  so 
designated  shall  not  thereafter  partici¬ 
pate  in  the  Commission’s  decisionmak¬ 
ing  process  concerning  any  issue  in  the 
proceeding. 

(c)  Rulings  of  the  presiding  officer 
issued  imder  §  502.135(a)  shall  become 
final  rulings  of  the  Commission  unless 
an  appeal  is  filed  within  ten  (10)  days 
after  date  of  issuance  of  such  rulings 
or  unless  the  Commission  on  its  own 
motion  reverses,  modifies,  or  stays 
such  rulings  within  twenty  (20)  days 
of  their  Issuance.  Replies  to  appeals 
may  be  filed  within  ten  (10)  days.  No 
ruling  of  the  presiding  officer  shall  be 
effective  until  twenty  (20)  days  from 
date  of  issuance  unless  the  Commis¬ 
sion  otherwise  directs. 


*The  last  sentences  of  proposed  rules 
135(c)  and  309(c)  have  been  revised  to  clari¬ 
fy  the  effective  date  of  rulings. 


19665 

2.  Section  502.209  is  revised  to  read 
as  follows: 


S  502.209  Use  of  discovery  procedures  di¬ 
rected  to  Commission  staff  personnel. 

(a)  Discovery  procedures  described 
in  §§  502.204,  502.205,  502.206,  502.207. 
and  502.208,  directed  to  Commission 
staff  personnel  shall  be  permitted  and 
shall  be  governed  by  the  procedures 
set  forth'  in  those  sections  except  as 
modified  by  paragraphs  (b)  and  (c)  of 
this  section.  All  notices  to  take  deposi¬ 
tions.  written  interrogatories,  requests 
for  production  of  d(X)uments  and  other 
things,  requests  for  admissions,  and 
any  motions  in  connection  with  the 
foregoing,  shall  be  served  on  the  Sec¬ 
retary  of  the  Commission. 

(b)  The  General  Counsel  shall  desig¬ 
nate  an  attorney  to  represent  any 
Commission  staff  personnel  to  whom 
any  discovery  requests  or  motions  are 
directed.  The  attorney  so  designated 
shall  not  thereafter  participate  in  the 
Commission’s  decision-making  process 
concerning  any  issue  in  the  priKeed- 
ing. 

(c)  Rulings  of  the  presiding  officer 
issued  under  §  502.209(a)  shall  become 
final  rulings  of  the  Commission  unless 
an  appeal  is  filed  within  ten  (10)  days 
after  date  of  issuance  of  such  rulings 
or  unles  the  Commission  on  its  own 
motion  reverses,  modifies,  or  stays 
such  rulings  within  twenty  (20)  days 
of  their  issuance.  Replies  to  appeals 
may  be  filed  within  ten  (10)  days.  No 
ruling  of  the  presiding  officer  shall  be 
effective  until  twenty  (20)  days  from 
date  of  issuance  unless  the  Commis¬ 
sion  otherwise  directs. 


$  502.153  [Amended] 

3.  Section  502.153  is  amended  by  in¬ 
serting  the  following  sentence  after 
the  third  sentence: 

•  •  •  Replies  to  the  motion  and  the 
appeal  may  be  filed  within  fifteen  (15) 
days  after  date  of  service  thereof 
unless  the  presiding  officer  for  good 
cause  shown  enlarges  or  shortens  the 
time. 

Effective  Date.  Inasmuch  as  the  ex¬ 
peditious  adoption  of  these  rules  is  de¬ 
sirable  and  inasmuch  as  they  are  pro¬ 
cedural  in  nature,  they  shall  be  effec¬ 
tive  May  8,  1978,  and  shall  be  applica¬ 
ble  to  all  pending  and  future  proceed¬ 
ings. 

By  the  Commission. 

Francis  C.  Hurntt, 
Secretary. 

(FR  Doc.  78-12381  FUed  5-5-78;  8:45  am) 
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proposed  rules 


TW*  MctKNi  of  the  FEDERAL  REGISTER  contains  notices  to  the  public  of  the  proposed  issuance  of  rules  ond  regulations.  The  purpose  of  these  notices  is  to 
give  interested  persons  on  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  fittd  rules. 


[4910-13] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdwInietroHon 
[14  CFR  Port  39] 

[Docket  No.  78-NW-7  AD] 

SOBNG  707-300/-400/-300B/-300C 
Proposed  Airworthiness  Dhoctivo 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rule¬ 
making  (NPRM). 

SUMMARY:  It  is  proposed  to  require 
structural  changes  to  the  Boeing  707- 
300/-400/-300B/-300C  horizontal  sta¬ 
bilizer  which  would  provide  an  alter¬ 
nate  load  path  if  spar  chord  cracking 
should  occiu*.  This  modification  would 
assure  compliance  with  the  airworthi¬ 
ness  standards  which  make  up  the  cer¬ 
tification  basis  for  the  aircraft.  Failure 
to  make  these  modifications  could  lead 
to  loss  of  a  horizontal  stabilizer  and  a 
resultant  loss  of  aircraft  control.  Air¬ 
worthiness  Directives  (ADs)  77-16-11 
and  78-01-04  require  repetitive  inspec¬ 
tions  of  the  stabilizer  at  intervals  of 
375  landings.  This  proposal,  if  adopt¬ 
ed.  will  provide  terminating  action  for 
these  ADs'. 

DATES:  Comments  must  be  received 
on  or  before  June  30. 1978. 

ADDRESSES;  Send  comments  on  the 
proposal  in  duplicate  to:  Federal  Avi¬ 
ation  Admiiiistration,  Northwest 
Region.  Office  of  the  Regional  Coun¬ 
sel,  Attention:  Airworthiness  Rules 
Docket,  Docket  No.  78-NW-7  AD.  9010 
East  Marginal  Way  South,  Seattle, 
Wash.  98108. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Harold  N.  Wantiez.  Airframe  Sec¬ 
tion,  ANW-212,  E^igineering  and 
Manufacturing  Branch,  FAA  North¬ 
west  Region,  9010  East  Marginal 
Way  South,  Seattle.  Wash.  98108, 
telephone  206-767-2516. 

Supplementary  Inpormation: 

Comment  Invited 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may 
desire.  Communication  should  identify 
the  regulatory  docket  or  notice 


number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  speci¬ 
fied  above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals  con¬ 
tained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the 
Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Northwest  Region.  Office  of  the  Re¬ 
gional  Counsel.  Attention:  Airworthi¬ 
ness  Rules  Docket,  Docket  No.  78- 
NW-7  AD.  9010  East  Marginal  Way 
South,  Seattle.  Wash.  98108. 

DisbuSSION  OF  THE  PROPOSED  RULE 

Information  from  the  accident  inves¬ 
tigation  of  a  Boeing  707-321C.  which 
crashed  in  Zambia.  Africa,  revealed 
that  the  right  hand  stabilizer  separat¬ 
ed  from  the  airplane  during  final  ap¬ 
proach.  Analysis  of  the  fracture  sur¬ 
face  indicates  that  the  upper  rear  spar 
chord  of  the  right  hand  stabilizer  ex- 
I>erienced  a  fatigue  failure  sometime 
prior  to  the  accident. 

The  closure  rib  chord  also  showed 
evidence  of  fatigue.  (Dn  May  18,  1977, 
an  AD  w'as  issued  which  required 
visual  inspection  of  the  stabilizer  rear 
spar  upper  chord.  This  action  was 
later  found  to  be  insufficient,  since 
further  investigation  indicated  that 
cracks  may  exist  in  the  stabilizer  rear 
spar  upper  chord  which  are  not  detect¬ 
able  by  visual  means  but  are  detect¬ 
able  by  nondestructive  testing  meth¬ 
ods  (NDT).  A  superseding  AD  tele¬ 
graphic  message  was  issued  on  May  27. 
1977.  requiring  one-time  NDT  inspec¬ 
tions  of  the  chord.  On  July  11,  1977, 
another  AD  telegraphic  message  was 
issued  which  required  an  additional 
one-time  NDT  inspection.  During  July 
and  August  1977,  the  manufacturer 
conducted  static  tests  on  a  707-400 
horizontal  stabilizer.  First,  strain  sur¬ 
veys  were  conducted  with  the  applica¬ 
tion  of  loads  corresponding  to  certain 
flap  configurations  and  failsafe  design 
conditions.  Then,  the.  upper  chord  on 


the  right  hand  side  of  the  rear  spar 
was  cut  to  simulate  the  structural  con¬ 
figuration  of  the  accident  airplane. 
Loads  were  then  applied  to  the  stabi¬ 
lizer  simulating  the  1  O  flaps  50  flight 
condition.  This  caused  a  failure  of  the 
fasteners  tying  the  skin  to  the  rear 
spar  upper  chord  inboard  of  the  cut 
and  also  the  web  from  the  upper 
chord  to  the  mid  chord.  On  August  1. 
1977,  loads  were  placed  on  the  stabiliz¬ 
er  to  simulate  a  1  O  flaps  50  abrupt 
elevator  condition.  There  appeared  to 
be  some  distress;  however,  the  struc¬ 
ture  remained  intact.  On  August  4, 
1977,  loads  were  placed  on  the  stabiliz¬ 
er  representing  the  failsafe  negative 
gust  condition  (condition  1022).  Upon 
reaching  80  percent  of  this  load  condi¬ 
tion,  the  stabilizer  failed.  In  order  to 
have  passed  the  test  the  stabilizer  was 
required  to  carry  115  percent  of  condi¬ 
tion  1022,  without  failure. 

On  August  15, 1977,  AD  77-16-11  was 
issued  which  superseded  all  previous 
messages  and  ADs  and  required  repet¬ 
itive  inspections  at  an  Interval  of  375 
landings.  On  December  27,  1977,  AD 
78-01-04  was  issued  to  require  visual 
inspection  of  the  rear  spar  center  sec¬ 
tion  of  the  horizontal  stabilizer  upon  a 
finding  that  this  portion  of  the  struc¬ 
ture  appeared  not  to  meet  Part  4b  of 
the  Civil  Air  Regulations,  the  airwor¬ 
thiness  standards  that  make  up  the 
certification  basis  of  the  Boeing  Model 
707  aSiplane.  AD  77-16-11  and  AD  78- 
01-04  provide  interim  Inspections  until 
the  terminating  action  being  proposed 
by  this  notice  is  accomplished. 

The  stabilizer  is  capable  of  camring 
all  design  loads  so  long  as  cracks  do 
not  extend  beyond  critical  lengths  into 
the  body  of  the  rear  spar  upper  chord. 
With  the  chord  completely  severed, 
the  stabilizer  is  not  capable  of  carry¬ 
ing  failsafe  design  loads.  It  will  be  nec¬ 
essary  to  modify  the  basic  structure  to 
improve  the  failsafe  capability  of  the 
horizontal  stabilizer. 

A  draft  regulatory  AD  analysis  for 
this  notice  is  available  for  public 
review  and  comment.  It  is  contained  in 
the  rules  docket  at  the  address  speci¬ 
fied  above.  That  analysis  discusses  the 
major  alternatives  to  this  proposed 
action  considered  by  the  FAA.  The  al¬ 
ternative  of  requiring  immediate  modi¬ 
fication  is  felt  by  the  FAA  to  be  unrea¬ 
sonable  while  that  of  requiring  contin¬ 
ued  periodic  inspections  under  the  ex¬ 
isting  ADs  is  not  believed  to  provide  a 
long  term  adequate  level  of  safety. 

Drafting  Information 

The  principal  authors  of  this  docu¬ 
ment  are  Harold  N.  Wantiez,  Ekigi- 
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neerlng  and  Manufacturing  Branch, 
Northwest  Region,  and  Jonathan 
Howe,  Regional  Counsel,  Northwest 
Region. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
$39.13  of  the  Federal  Aviation  Regula¬ 
tions  (14  CFR  39.13)  by  adding  the  fol¬ 
lowing  new  Airworthiness  Directive: 

Bosmo:  Applies  to  all  Boeing  707-300/- 
400/-300B/-300C  airplanes  certified  in 
all  categories  previous  to  line  number 
(to  be  determined).  Compliance  required 
no  later  than  January  1. 1080. 

Install  structural  improvement  kits  on  the 
horizontal  stabilizer  and  center  section  in 
accordance  with  (a)  Boeing  Service  Bulle¬ 
tins  3313  Rev.  5  or  later  FAA  approved  Revi¬ 
sions  and  3331  Rev.  1  or  later  FAA  approved 
Revisions;  or  (b)  a  modification  approved  by 
the  Chief.  Engineering  and  Manufacturing 
Branch,  FAA  Northwest  Region.  Compli¬ 
ance  with  this  AO  constitutes  terminating 
action  for  ADs  77-16-11  and  78-01-04. 

(Secs.  313(a),  601.  603,  Federal  Aviation  Act 
of  1958,  as  amended  (49  UJ3.C.  1354(a).  1421, 
1423);  sec.  6<c)  Department  of  Transporta- 
Uon  Act  (49  UB.C.  1655(c)):  14  CFR  11.85) 

Note.—  The  Federal  Aviation  Administra¬ 
tion  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  State¬ 
ment  under  Ebiecutlve  Order  11821,  as 
amended  by  Executive  Order  11949,  and 
OMB  Circular  A-107. 

Issued  in  Seattle.  Wash.,  on  April  28. 
1978. 

C.  B.  WAtK.  Jr., 
Director, 

Northwest  Region. 

[FR  Doc.  78-12446  Filed  5-5-78;  8:45  am] 


[6320-01] 

avii  AERONAUTICS  BOARD 

[EDR-354;  Docket  32585;  Dated:  May  1. 

1978] 

[14  CFR  Ch.  N] 

QUALITY  OF  AW  TRANSPORTATION  SERVKES 

Advance  Netic*  of  Proposod  Rulamoklng 

AGENCJY:  Civil  Aeronautics  Board. 

ACmON:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Board  is  concerned 
that  passengers  and  competing  carri¬ 
ers  may  not  have  enough  information 
available  on  the  various  dimensions  of 
air  travel  service  quality.  While  some 
information  is  readily  available,  infor¬ 
mation  on  some  other  important  di¬ 
mensions  is  difficult,  if  not  impossible, 
to  gather  unless  the  passenger  has 
substantial  experience  with  the  same 
trip.  The  Board  has  decided  to  solicit 
public  views  on  whether  it  should  col¬ 
lect  and  make  available  to  the  public 
data  on  performance  quality  in  air 
travel  and  associated  ground  service  of 
the  United  States  certificated  air  carri¬ 
ers.  and.  if  so,  what  information 


should  be  disseminated  and  in  what 
form  to  best  serve  the  public  need  at 
least  cost  to  the  carriers  and  the 
Boar(L 

DATE:  Comments  by:  July  7,  1978. 
Comments  and  other  relevant  infor¬ 
mation  received  after  this  date  will  be 
considered  by  the  Board  only  to  the 
extent  practicable. 

ADDRESSES:  Twenty  copies  of  com¬ 
ments  should  be  sent  to  Docket  32585, 
Civil  Aeronautics  Board,  1825  Con¬ 
necticut  Avenue  NW.,  Washington, 
D.C.  20428.  Individuals  may  submit 
their  views  as  consumers  without 
filing  multiple  copies.  Comments  may 
be  examined  in  Room  711,  Civil  Aero¬ 
nautics  Board,  1825  Connecticut 
Avenue  NW.,  Washington.  D.C.  as 
soon  as  they  are  received. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Brinley  H.  Williams,  Jr.,  Office  of 
the  Consumer  Adv(x;ate.  Civil  Aero¬ 
nautics  Board,  1825  Connecticut 
Avenue  NW.,  Washington.  D.C. 
20428,  202-873-5482,  or  Steven 

Salop.  Office  of  Economic  Analysis, 
Civil  Aeronautics  Board.  1825  Con¬ 
necticut  Avenue  NW.,  Washington. 
D.C.  20428,  202-673-5978. 

SUPPLEMENTARY  INFORMATION: 
To  evaluate  the  various  price-service 
options  available  from  competing  car¬ 
riers,  passengers  must  subjectively 
evaluate  and  compare  a  diverse  set  of 
price  and  service  components.  For 
some  objective  components,  informa¬ 
tion  is  readily  available  from  the  offi¬ 
cial  airline  guide,  carriers  and  travel 
agents.  Some  other  objective  compo¬ 
nents,  such  as  on-time  performance, 
denied  boarding  (“bumping")  rates, 
and  baggage  loss  and  damage  frequen¬ 
cy.  are  more  difficult  to  gather.  It  is 
also  difficult  to  gather  useful  informa¬ 
tion  regarding  such  subjective  compo¬ 
nents  as  customer  treatment  and  meal 
quality,  except  through  personal  expe¬ 
rience  and  carriers’  reputations. 

While  carrier’s  performance  records 
are  generally  outstanding,  one  would 
expect  differences  among  carriers  in 
particular  markets.  Carriers  all(x:ate 
their  resources  among  the  various 
service  components  according  to  their 
relative  costs  of  providing  each  service 
and  their  notion  of  the  weight  con¬ 
sumers  place  on  each  component. 
Simply  stated,  carriers  compete  on 
service  components  as  well  as  price. 
The  ability  of  carriers  to  compete  on 
particular  service  components  is  con¬ 
strained  by  a  shortage  of  information. 
For  example,  a  carrier  cannot  adver¬ 
tise  its  superior  baggage  handling 
record,  if  its  competitors’  relative  per¬ 
formance  is  unknown.  If  one  carrier 
considers  a  guarantee  on  baggage  re¬ 
trieval  time  or  on-time  performance, 
and  offers  to  compensate  passengers 
in  the  event  of  failure,  it  cannot  easily 


evaluate  the  profitability  of  the  per¬ 
formance-guarantee  in  the  absence  of 
knowledge  of  its  competitiors’  records; 
nor  can  consumers  easily  value  the 
offer  without  some  idea  of  that  same 
information. 

Thus,  improved  information  would 
be  valuable  to  both  the  travelling 
public  in  choosing  among  carriers  and 
to  carriers  in  adopting  competitive 
service,  advertising  and  guarantee  poli¬ 
cies.  However,  these  improvements  in 
information  collection  and  dissemina¬ 
tion  can  only  come  at  an  additional 
cost  to  the  carriers  and  the  Board. 
Therefore,  in  designing  any  new  pro¬ 
gram.  care  must  be  taken  to  ensure 
that  the  value  of  any  additional  effort 
will  be  worth  the  cost. 

The  design  of  an  information  collec¬ 
tion  and  dissemination  program  is  not 
a  trivial  problem.  Information  is  only 
valuable  if  it  is  processed  and  used, 
and  it  can  only  be  used  if  the  data  is 
presented  in  a  usable  form.  This  is  a 
more  serious  problem  for  a  program 
focusing  on  dissemination  to  consum¬ 
ers.  “Information  overload’’  consider¬ 
ations  suggest  that  if  too  much  data  is 
presented,  none  will  be  used.  The  al¬ 
ternative  solution  of  limiting  the  data 
to  only  a  few  variables  requires  a  care¬ 
ful  selection  of  “key”  variables,  for  in 
response  to  the  new  Information,  car¬ 
riers  will  increase  their  service  expend¬ 
itures  and  base  their  comparative  ad¬ 
vertising  on  those  components  pub¬ 
lished.  Information  overload  seems 
less  of  a  problem  if  the  program  is 
geared  towards  improving  carriers’  in¬ 
formation  for  use  in  comparatives  ad¬ 
vertising  compaigns  and  guaranteed 
service  offerings.  However,  in  this 
case,  the  potential  for  deception  must 
be  considered. 

In  light  of  these  issues  and  potential 
problems,  the  Board  is  requesting 
comments  on  the  design,  cost,  and 
benefits  of  an  expanded  information 
collection  and  dissemination  program. 
Comments  should  be  directed  to  the 
issues  raised  above,  the  following  ques¬ 
tions  below,  and  any  other  issues 
deemed  important. 

(1)  What  dimensions  of  service  qual¬ 
ity  are  important  to  passengers? 
Which  are  most  important  to  the 
greatest  number  of  passengers? 

(2)  For  which  of  the  following  items 
could  the  Board  effectively  provide  in¬ 
formation.  based  on  data  collected 
from  the  carriers?  *  What  would  be  the 


'The  Board  currently  obtains  carrier  data 
in  some  form  on  items  (a),  (b).  (c).  (d).  and 
(i).  What  modification  might  be  needed  in 
the  data  now  collected?  With  regard  to  addi¬ 
tional  data,  *  *  *  Should  data  be  required 
from  all  certificated  carriers  including  sup- 
plementals,  trunks  and  local  service  carriers, 
or  trunks  only?  Should  commuters  be  per¬ 
mitted  to  fUe  data?  Should  data  cover  the 
top  200  markets  or  some  other  set  of  mar¬ 
kets?  In  what  form  should  the  Board  make 
information  available?  By  carrier,  by 
Footnotes  continued  on  next  page 
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cost  to  carriers  of  collecting  the  addi¬ 
tional  data  Itemized?  Is  this  or  similar 
data  currently  collected  by  the  carri¬ 
ers? 

(a)  On-time  performance. 

(b)  Flight  cancellation  rates. 

(c)  Bumping  rates, 

(d)  Average  load  factors,  by  class  of 
service, 

(e)  Proportion  of  flights  fully 
booked  and/or  stop-saled, 

(f)  Lost,  damage^  or  delayed  (result¬ 
ing  in  the  filing  of  a  baggage  irregular¬ 
ity  report)  baggage  rates, 

(g)  Average  retrieval  time  for  bag¬ 
gage  delivery, 

(h)  Number  of  consumer  complaints 
categorized  by  (i)  flight  cancellation, 
delajrs,  irregularities;  (ii)  reservations: 
(iii)  fares  and  refunds;  (iv)  baggage;  (v) 
customer  treatment;  (vi)  (Uscrimiiut- 
tion;  (vii)  flight  information;  (viii)  in¬ 
flight  service;  (ix)  equipment  and  fa¬ 
cilities;  and  (X)  other, 

(i)  Seating  pitch  and  width,  by  class 
of  service, 

(J)  Aisle  width, 

(k)  Average  niunber  of  cabin  atten¬ 
dants  per  passenger,  by  class  of  serv¬ 
ice, 

(l)  Average  number  of  passengers  (or 
seats)  per  restroom,  by  class  of  service. 

(m)  Cubic  space  per  passenger  avail¬ 
able  for  carry-on  items. 

(n)  Cabin  noise  level,  and 

(o)  Other. 

(3)  Are  passengers  already  adequate¬ 
ly  informed?  If  so,  what  variables  com¬ 
prise  adequate  information?  How 
might  the  flow  of  currently  available 
information  be  voluntarily  improved 
by  carriers? 

(4)  How  should  data  currently  col¬ 
lected  and  any  additional  data  collect¬ 
ed  be  disseminated  for  maximum  use¬ 
fulness?  Additions  to  the  official  air¬ 
line  guide?  Booklets?  Is  information 
overload  a  serious  problem?  If  so,  what 
key  variables  should  be  emphasized? 

(5)  Would  consumer  servey  data  be 
useful  in  the  selection  of  key  varia¬ 
bles?  Would  carriers  voluntarily  make 
their  consumer  simreys  available  to 
the  Board  for  this  purpose?  Should 
the  Board  consider  collection  and  pub¬ 
lication  of  consumer  servey  data  on 
the  quality  of  service  of  different  car¬ 
riers? 

(6)  What  information  would  carriers 
find  useful  in  formulating  service  poli¬ 
cies  and  advertising  service  quality? 
What  information  would  be  necessary 
to  utilize  performace  guarantees  as  a 
competitive  tool?  Is  reliance  on  com¬ 
parative  advertising  and  performance 
guarantees  a  viable  solution?  What 
sort  of  guidelines  regarding  misleading 
use  of  data  and  deceptive  practices  are 
necessary? 

(Sec.  204,  404,  and  407  of  the  Federal  Avi¬ 
ation  Act  of  1958,  as  amended.  72  Stat.  743, 
760.  766  (49  U.S.C.  1324, 1374,  and  1377).) 


Footnotes  continued  from  last  page 
maiket,  or  In  some  other  manner?  How 
often  should  data  be  collected? 


By  the  Civil  Aeronautics  BoanL 

Phtixis  T.  Kaylor 
Secretary. 

[FR  Doc.  78-12624  FUed  6-5-78;  8:45  ami 


[6750-01] 

FEDERAL  TRADE  COMMISSION 
(16  CFR  Roft  441] 

IMOMLE  HOME  SALES  AND  SERVKE 

AddMonol  Hooring  Regarding  Tolaphena 
Survey  by  The  Housing  Advocates,  Inc,  on 
Hie  Proposed  Trade  Regulotion  Ride 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Additional  public  hearing 
scheduled  at  Washington,  D.C. 

SUMMARY:  On  May  23.  1977  (42  FR 
26398),  the  Presiding  Officer  pub¬ 
lished  in  the  Federal  Register  a  Final 
Notice  of  a  proposed  trade  regulation 
rule  proceeding  concerning  Mobile 
Home  Sales  and  Service.  On  December 
7,  1977  (42  FR  61871),  the  Presiding 
Officer  published  in  the  Federal  Reg¬ 
ister  a  notice  of  additional  hearings. 
A  hearing  in  addition  to  those  listed  in 
those  two  notices  has  been  scheduled. 

DATES:  A  public  hearing  will  be  held 
on  June  9,  1978,  commencing  at  9:30 
a.m.  Written  rebuttal  submissions  lim¬ 
ited  to  and  relevant  to  only  The  Hous¬ 
ing  Advocates’  survey  (and  testimony) 
and  the  MHI  rebuttal  witness  testimo¬ 
ny  will  be  accepted  for  the  re(X>rd  until 
no  later  than  June  23. 1978. 

ADDRESS:  Hearing  location:  Room 
532  of  the  Federal  Trade  Commission 
Building,  Pennsylvania  Avenue  at 
Sixth  Street  NW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Raymond  L.  Rhine.  Presiding  Offi¬ 
cer,  Room  667,  Bicentennial  Build¬ 
ing,  Sixth  and  E  Streets  NW.,  Wash¬ 
ington.  D.C.  20580,  202-724-1037. 

SUPPLEMENTAL  INFORMATION: 
On  April  11.  1978,  the  Presiding  Offl- 
cer  issued  a  Ruling  reopening  the 
Public  Re<x)rd  for  the  receipt  of  a  tele¬ 
phone  survey  of  nonrespondents  by 
The  Housing  Advocates,  Inc,,  relating 
to  the  Proposed  Trade  Regulation 
Rule  and  other  related  material.  The 
Presiding  Officer  has  scheduled  an  ad¬ 
ditional  hearing  to  be  held  on  June  9, 
1978  for  the  purpose  of: 

1.  Receiving  testimony  by  a  witness 
for  The  Housing  Adv(x:ates,  Inc.,  re¬ 
garding  the  survey; 

2.  Cross-examination  of  that  witness 
by  Group  Representatives; 

3.  Rebuttal  testimony  limited  to  The 
Housing  Advocates’  survey  and  the  re¬ 
lated  material  by  a  rebuttal  witness 
for  the  Manufactured  Housing  Insti¬ 
tute; 

4.  Cross-examination  of  the  MHI  re¬ 
buttal  witness  by  Group  Representa¬ 
tives. 


Interested  parties  are  invited  to 
attend  the  hearing  and  to  file  written 
rebuttal  limited  to  and  relevant  to 
only  The  Housing  Advocate’s  survey 
and  to  1  to  4  above.  Such  submissions 
will  be  accepted  for  the  public  record 
if  received  by  the  Presiding  Officer  on 
or  before  June  23. 1978. 

More  detailed  instructions  to  the 
two  witnesses  for  the  filing  of  state¬ 
ments  and  for  Group  Representatives 
to  request  cross-examination  are  in¬ 
cluded  in  the  Presiding  Officer’s 
Ruling  Reopening  Public  Record  for 
Submission  of  Housing  Adv(x:ates’ 
survey,  April  11.  1978,  his  Ruling 
Granting  MHI  Request  to  Provide 
Witness— Housing  Advocates’  Survey, 
April  18.  1978,  and  his  Memorandum 
Setting  New  Hearing  Date  and  Relat¬ 
ing  to  Procedures.  April  28,  1978.  The 
requirements  of  those  Rulings  for  par¬ 
ticipation  at  the  hearing  must  be  ob¬ 
served  by  witnesses  and  Group  Repre¬ 
sentatives.  The  hearing  date  was  origi¬ 
nally  scheduled  for  June  2,  1978  as 
stated  in  the  April  11  and  18,  1978 
Rulings.  The  hearing  date  has  been 
changed  to  June  9. 1978.  Copies  of  the 
Rulings  will  be  sent  upon  request. 

Issued:  May  2, 1978. 

Raymond  L.  Rhine, 
Presiding  Officer. 

[FR  Doc.  78-12409  FUed  5-5-78;  8:45  am] 


[8010-01] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[17  CFt  Port  210] 

[Release  Nos.  33-5928,  34-14717,  35-20521; 
FUes  87-715  and  87-724] 

ACCOUNTING  PRACTICES-OIL  AND  GAS 
PRODUCERS 

AddiHonol  Hooring  Dot#  and  Extension  of 
Commont  Poriod 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  addtional  hearing 
date  and  extension  of  comment  period 
for  proposed  rules. 

SUMMARY:  The  Commission  has  an¬ 
nounced  that  on  May  10.  1978,  it  will 
hold  a  further  day  of  hearing  in  (X)n- 
nection  with  the  Commission’s  rule- 
making  proposals  relating  to  account¬ 
ing  practices  for  oil  and  gas  producers 
which  the  Commission  published  for 
comment  in  Release  Nos.  33-5877, 
August  31.  1977  (42  FR  44927),  and  33- 
5861,  October  26.  1977  (42  FR  57661). 
The  Commission  has  also  extended 
the  comment  period  on  these  proceed¬ 
ings  and  on  its  related  proposed  re¬ 
placement  cost  disclosure  rules  to  May 
31. 1978. 

DATE:  Comments  should  be  submit¬ 
ted  on  or  before  May  31, 1978. 
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ADDRESS:  Comments  should  refer  to 
File  S7-716.  Comments  on  the  rules 
proposed  in  Release  Nos.  33-5878  and 
33-5916  should  also  refer  to  File  S7- 
724.  Comments  should  be  submitted  in 
triplicate  to  George  A  Fitzsimmons, 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
All  comments  will  be  available  for 
public  inspection. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  C.  Adkerson,  Office  of  the 

Chief  Accountant,  Securities  and  Ex¬ 
change  Commission,  Washington, 

D.C.  20549,  202-755-1671. 

SUPPLEMENTARY  INFORMATION: 
The  May  10, 1978  hearing  will  begin  at 
9  a.m.  in  Room  776,  500  North  Capitol 
Street,  Washington,  D.C.  The  sched¬ 
ule  of  presentations  will  be  published 
in  the  "SEC  News  Digest”. 

The  Commission  has  thus  far  held  a 
total  of  eleven  days  of  hearing  on 
these  proposals  in  Washington,  D.C. 
and  Houston,  Tex.  Transcripts  of  the 
hearing  are  available  for  public  inspec¬ 
tion  at  the  Commission’s  public  refer¬ 
ence  room,  1100  L  Street  NW.,  Wash¬ 
ington,  D.C. 

In  its  Notice  of  Public  Hearing,  Re¬ 
lease  No.  33-5905,  February  10,  1978 
(43  FR  6810),  the  Commission  an- 
noiuiced  that  comments  on  (1)  matters 
discussed  at  the  public  hearing,  (2) 
material  place  in  Public  FUe  S7-715, 
the  public  file  for  these  proceedings, 
or  (3)  matters  otherwise  pertinent  to 
these  procedings,  were  to  be  submitted 
no  later  than  May  19,  1978.  The  Com¬ 
mission  has  extended  that  date  to  May 
31,  1978.  The  Commission  has  also  ex¬ 
tended  to  May  31,  1978,  the  comment 
period  on  related  rules  requiring  dis¬ 
closure  of  information  based  on  the 
present  value  of  future  net  revenues 
from  estimated  production  of  proved 
oil  and  gas  reserves  which  it  originally 
proposed  in  Release  No.  33-5878,  No¬ 
vember  3,  1977  (42  FR  57652)  and  re¬ 
vised  in  Release  No.  33-5916,  March 
24,  1978  (43  FR  12334). 

By  the  Commission. 

George  A.  Fitzsibcmons, 
Secretary. 

April  28, 1978. 

[FR  Doc.  78-12444  FUed  5-5-78;  8:45  am] 


[8010-01] 

[17  CFR  Port  270] 

[Release  No.  IC-10222:  FUe  No.  87-738] 

PREVENTION  OF  UNLAWFUL  ACRVITIES  WITH 
RESPEa  TO  RE6ISTCRED  INVESTMENT  COM- 
PANIES 

Extwwieii  of  CeoMMont  Porled 

AGENCY:  Securities  and  Exchange 
Commission. 


ACTION:  Extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
period  for  ccHnments  set  in  the  notice 
published  March  20,  1978,  requesting 
public  comment  regarding  proposed 
Rule  17j-l  under  the  Investment  Com¬ 
pany  Act  of  1940.  Proposed  rule  17J  is 
proposed  to  prevent  unlawful  activi¬ 
ties  with  respect  to  registered  invest¬ 
ment  companies. 

DATES:  Comments  must  be  received 
on  or  before  May  30, 1978. 

ADDRESSES:  Comments  should  be 
sent  in  U  ipUcate  to  George  A.  Fitzsim¬ 
mons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  500  North  Capitol 
Street,  Washington,  D.C.  20549  and 
should  refer  to  File  No.  S7-738. 

FOR  FUR’THER  INFORMATION 
CONTACT: 

Walter  R.  McEwen,  Esq.,  Division  of 
Investment  Management,  Securities 
and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549,  202-755-4866. 

SUPPLEMENTARY  INFORMA'nON: 
Notice  was  published  on  March  20, 
1978,  Released  No.  IC-10162  (43  FR 
7976,  March  27,  1978)  requesting  the 
submission  of  views  with  respect  to 
the  proposed  rule  which  would  prohib¬ 
it  certain  activities  on  the  part  of  per¬ 
sons  affiliated  with  registered  invest¬ 
ment  companies  or  their  investment 
advisers  or  principal  underwriter.  The 
proposed  rule  would  also  require  that 
such  entities  establish  codes  of  ethics 
applicable  to  certain  persons  associat¬ 
ed  with  them,  and  would  require  that 
these  persons  make  specified  reports 
regarding  their  securities  transactions. 
The  Commission  has  received  requests 
from  two  interested  members  of  the 
public  that  the  comment  period  be  ex¬ 
tended.  The  Commission  has  deter¬ 
mined  that  it  is  in  the  public  interest 
to  allow  the  organizations  making  the 
requests  additional  time  to  submit 
comments  on  the  proposed  rule.  Ac¬ 
cordingly,  the  Commission  hereby  ex¬ 
tends  the  period  for  comments  on  pro¬ 
posed  Rule  17J-1  to  May  30, 1978. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

April  28, 1978. 

[FR  Doc.  78-12445  FUed  5-5-78;  8:45  am] 


[6740-02] 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulefeiy  Conmiitsieii 
[18  CFR  Perl  1] 

[Docket  No.  RM78-10] 

PROCEDURES  FOR  REVIEW  RY  FEDERAL 
ENERGY  REGULATORY  COMMISSION  OF  RE¬ 
MEDIAL  ORDERS  ISSUED  RY  SECRETARY  OF 
ENERGY 

Prepored  Ridewaldiig  end  Public  Hearing 
Mat  2, 1978. 

AGENCTY:  Federal  Energy  Regulatory 
Commission. 

ACmON:  Proposed  rule. 

SUMMARY:  The  Federal  Energy  Reg¬ 
ulatory  Commission  (the  Commission) 
gives  notice  of  a  proposal  to  establish 
regulations  governing  procedures  for 
Commission  review  of  remedial  orders 
issued  by  the  Secretary  of  Energy  (the 
SecretaiT)  pursuant  to  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(Pub.  L.  93-159),  as  amended  (the 
EPAA).  Authority  to  review  remedial 
orders  of  the  Secretary  was  conferred 
upon  the  Commission  by  section  503 
of  the  Department  of  Energy  Organi¬ 
zation  Act,  Pub.  L.  95-91  (the  Act). 

DATES:  Written  comments  by  June  5, 
1978;  requests  to  speak  by  May  19, 
1978:  statements  by  May  24,  1978; 
public  hearing  to  be  held  at  9:30  a.m.. 
May  25,  1978,  to  be  continued  the  fol¬ 
lowing  day  if  necessary. 

ADDRESSES:  Written  comments,  re¬ 
quests  to  speak  and  statements  should 
reference  Docket  No.  RM78-10  and 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426,  the 
public  hearing  will  be  held  at  the  same 
location  in  hearing  room  A. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Mary  Wright,  Assistant  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street  NE.,  Room  8200,  Washington, 
D.C.  20426,  202-275-4273. 

Bonnie  Cord,  Federal  Energy  Regu¬ 
latory  Commission,  825  North  Cap¬ 
itol  Street  NE.,  Room  8200,  Wash¬ 
ington,  D.C.  20426,  202-275-4210. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  503(a)  of  the  Department  of 
Energy  Act  (Pub.  L.  95-91)  (the  Act), 
provides  that  if  upon  investigation, 
the  Secretary  of  Energy  (Secretary)  or 
his  authorized  representative  believes 
that  a  person,  including  any  individu¬ 
al,  association,  company,  corporation, 
partnership  or  other  entity,  has  violat¬ 
ed  any  regulation,  rule  or  order  issued 


FEDERAL  REGISTR,  VOL  43,  NO.  89— MONDAY,  MAY  8,  1978 


19C7f 


PtOPOSB)  RULES 


pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973  (Pub.  L.  93-159, 
as  amended)  (EPAA),  he  may  issue  a 
remedial  order  to  that  perstm.  Section 
503(b)  of  the  Act  provides  that  the  re¬ 
medial  order  will  become  effective  30 
days  after  rec^t  unless  the  recipient 
notifies  the  Secretary  that  he  intends 
to  contest  the  order. 

Under  sectkm  503(c),  if  the  Secre¬ 
tary  receives  notice  that  the  order  will 
be  contested  the  Secretary  must  notify 
the  Commission  immediately,  and  the 
Commission  is  required  to  stay  the 
effect  of  the  remedial  order  unless  it 
finds  that  the  public  interest  requires 
immediate  compliance.  Section  503(c) 
further  states: 

The  Commission  shall,  upon  request, 
affmtl  an  opporunity  for  a  hearing,  includ¬ 
ing.  at  a  tninimiim,  the  submission  of  briefs, 
oral  or  documentsiry  evidence,  and  oral  ar¬ 
guments.  To  the  extent  that  the  Cmnmls- 
sion  in  its  discretion  determines  that  such  is 
required  for  a  full  and  true  disclosure  of  the 
facts,  the  Commission  shall  afford  the  right 
of  cross-examination.  The  Commission  shall 
thereafter  issue  an  order,  based  on  findings 
of  fact,  affirming,  modifying,  or  vacating 
the  Secretarsr’s  remedial  order,  or  directing 
other  appropralte  relief,  and  such  order 
shall,  for  the  purpose  of  Judicial  review, 
constitute  a  final  agency  action,  except  that 
enforcement  and  other  Judicial  review  of 
such  action  shall  be  the  responsibility  of  the 
Secretary. 

The  Statement  of  Managers  accom¬ 
panying  the  Conference  Report  on  the 
Act  states  that  responsibility  to  review 
remedial  orders  was  placed  in  the 
Commission  rather  than  elsewhere  in 
the  Department  to  assure  that  the  De¬ 
partment’s  review  of  any  initial  action 
taken  with  respect  to  remedial  orders 
will  be  by  officials  who  were  in  no  way 
involved  in  the  Department’s  original 
action.  ’The  Conferees  stated  that  this 
would  guarantee  a  separation  of  the 
Department’s  prosecutorial  and  Judi¬ 
cial  functions  relating  to  enforcement. 
’The  Conferees  also  emphasized  that 
the  procediires  specified  in  the  Act  for 
review  of  remediid  orders— 

*  *  *  are  intended  to  clearly  reafnrm  the 
intent  of  Congress  that  those  involved  in  en¬ 
forcement  actions  *  *  *  be  extended  proce¬ 
dural  due  process.  Ck>ngress  always  intended 
that  the  notions  of  fair  play  and  due  process 
be  followed  in  the  administrative  process. 
(S.  R^.  No.  95-367,  95th  Cong.  Ist  Sess.  85- 
86  (1977». 

On  January  6,  1978,  the  Economic 
Regulatory  Administration  (EII^) 
issued  proposed  regulations,  effective 
immediately  on  an  interim  basis  (43 
FR  1930,  January  13,  1978)  relating  to 
the  procedures  that  it  would  follow  in 
issuing  r«nedial  orders  imder  the 
EPAA. 

By  notice  issued  March  15,  1978,  (43 
FR  13073,  March  29,  1978),  ERA  ex- 
toKled  the  date  for  filing  comments  to 
May  10,  1978,  and  scheduled  a  public 
hearing  on  the  proposals  for  May  S, 
1978.  The  regulations  proposed  by 


ERA  provide  generally  for  issuance  by 
the  Special  Counsel  for  Compliance  or 
the  Assistant  Administrator  for  En¬ 
forcement  of  a  proposed  remedial 
order,  followed  by  an  opportunity  for 
aggrieved  or  interested  parties  to  pres¬ 
ent  evidence  before  the  ERA’S  Office 
of  Adminsltrative  Review  relative  to 
the  proposed  remedial  order  prior  to 
issuance  of  the  remedial  order  in  final 
form.  Under  ERA’S  proposal,  eviden¬ 
tiary  hearings  could  be  convened 
where  appropriate,  and  an  opportuni¬ 
ty  for  oral  argument  would  be  afford¬ 
ed  as  a  matter  of  right.  The  proposed 
regulations  would  also  apply  to  inter¬ 
im  remedial  orders  for  immediate  com¬ 
pliance  and  orders  of  disallowance, 
prohibit  ex  parte  communications  and 
authorize  the  issuance  of  ancillary 
orders.  Since  the  proposal  was  issued, 
the  Department  has  announced  that 
that  Office’s  functions  will  be  trans¬ 
ferred  to  a  new  Office  of  Hearing  and 
Appeals  (OHA)  independent  of  ERA. 
Thus,  under  the  Department’s  new  an¬ 
nounced  organization,  final  remedial 
orders  will  be  issued  by  OHA  rather 
than  by  an  office  within  ERA. 

Since  the  proposed  and  interim  regu¬ 
lations  of  the  Department  will  to  some 
extent  affect  the  nature  of  the  pro¬ 
ceedings  to  be  conducted  by  the  Com¬ 
mission,  the  Commission  invites  inter¬ 
ested  persons  to  consider  these  regula¬ 
tions  in  connection  with  the  Commis¬ 
sion’s  proposed  review  procedures. 

B.  SUMMAKT  OF  THE  COMMISSIOH’S 
Proposed  Regulatioits. 

The  procedures  proposed  by  the 
Commission  for  its  review  of  remedial 
orders  are  intended  to  provide  a  full 
and  fair  consideration  of  the  contested 
issues  in  relation  to  the  order  without 
imposing  in  any  case  procedural  re- 
qiiirements  which  are  unnecessary  or 
unduly  burdensome.  ’Thus,  the  Com¬ 
mission  anticipates  that  where  neces¬ 
sary  to  provide  a  full  and  fair  disclo¬ 
sure  of  the  facts,  an  evidentiary  hear¬ 
ing  will  be  held,  including  the  right  of 
cross-examination,  but  that  in  some 
cases,  disputed  issues  will  be  resolved 
on  the  basis  of  written  submissions. 
Whenever  a  party  to  a  proceeding  re¬ 
quests  an  oral  hearing  with  submis¬ 
sions  of  briefs,  oral  or  documentary 
evidence  and  oral  argmnents,  the  re¬ 
quest  will  be  granted,  as  provided  in 
section  503(c)  of  the  Act. 

Reouest  for  Confidential  Treatment 
Proposed  f  1.38(c)  of  18  CFR  Part  1, 
Rules  of  Practice  and  Procedure  of  the 
Federal  Energy  Regulatory  Commis¬ 
sion,  provides  that  information  filed 
by  a  j>erson  under  this  section  may  be 
withheld  from  public  disclosure  if  the 
person:  (1)  Claims  that  the  material  is 
exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Free¬ 
dom  of  Information  Act  (5  UB.C.  552), 
is  information  referred  to  in  18  UjS.C. 
1905,  or  is  otherwise  exempt  from 


public  disclosiu^;  (2)  requests  the  Pre¬ 
siding  Office  not  to  disclose  the  infor¬ 
mation;  (3)  serves  the  requests  on 
other  participants  in  the  preceding; 
(4)  submits  a  copy  of  the  document 
concerned  with  alleged  confidential  in¬ 
formation  deleted;  (5)  indicates  an  the 
original  document  that  confidentially 
is  claimed;  and  (6)  includes  a  state¬ 
ment  justifying  the  confidentiality 
riRiin,  if  the  claim  is  made  pursuant  to 
the  trade  secret  and  commercial  or  fi¬ 
nancial  information  exemption  of  5 
U.S.C.  552(bK4).  If  the  second  copy 
with  deletions  is  not  submitted,  the 
Presiding  Officer  may  assume  that 
there  is  no  objection  to  public  disclo¬ 
sure.  The  Presiding  Officer  shall 
notify  a  person  of  the  denial  of  a  claim 
and  provide  an  opportunity  to  respond 
at  least  5  dajrs  prior  to  public  disclo¬ 
sure  of  the  information.  Other  partici¬ 
pants  may  oppose  the  request  by 
filing,  within  10  days  of  receiving  a 
copy  of  the  request,  a  statement  speci¬ 
fying  the  reasons  that  the  material 
should  not  be  considered  confidential. 
’The  Presiding  Officer  shall  notify  all 
participants  of  his  determination  as  to 
the  claimed  confidentiality,  if  he  finds 
that  the  information  is  confidential, 
the  Presiding  Officer  shall,  upon  re¬ 
quest,  determine  whether  the  informa¬ 
tion  may  be  released  to  participants, 
upon  request,  and  shall  notify  all  par¬ 
ticipants  of  this  determination. 

’The  CkHnmission  particularly  invites 
comments  on  the  provisions  of  the 
proposal  relating  to  confidentiality  in¬ 
cluding  the  method  by  which  presid¬ 
ing  officers  make  the  determinations 
of  confidentiality.  The  possibility  that 
a  decision  may  be  based  on  informa¬ 
tion  contained  in  documents  which 
other  parties  cannot  contest  because 
the  information  has  been  determined 
to  be  confidential  is  disturbing.  How¬ 
ever,  the  possibility  of  requiring  par¬ 
ties  to  risk  disclosing  trade  secrets  or 
sensitive  financial  data  to  competitors 
in  order  to  defend  themselves  in  ac¬ 
tions  before  the  Commission  also  pres¬ 
ent  problems.  ’The  Commission  intends 
to  consider  a  broad  range  of  ap¬ 
proaches  to  this  matter,  including  re¬ 
fusing  to  (dassify  any  documents  as 
confidential  if  it  supports  a  material 
fact  in  the  case  and  is  contested.  Ac¬ 
cordingly,  commentors  are  encouraged 
to  submit  alternative  provisions  gov¬ 
erning  confidentiality,  and  should  con¬ 
sider  this  proposal  merely  as  a  descrip¬ 
tion  of  the  subject  ot  this  portion  of 
the  rule  and  the  issues  involved  in  it. 

Commencement  of  Proceedings.  Pro¬ 
posed  S  1.38(d)  provides  that  proceed¬ 
ings  under  this  section  are  commenced 
by  written  notice  to  the  Commission 
by  the  Secretary  of  Energy  or  his  dele¬ 
gate  that  he  has  been  notified  by  the 
recipient  of  an  order  (the  petitioner) 
that  the  order  will  be  contested.  The 
proceedings  are  also  commenced  by 
the  petitioner’s  filing  a  notice  of 
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appeal  of  the  denial  of  an  application 
for  stay  of  an  interim  remedial  order 
pursuant  to  10  CFR  205.199(DKiK2). 
The  contested  order  may  be  a  remedi¬ 
al  order  under  10  CFR  205.199,  an  in¬ 
terim  remedial  order  for  immediate 
compliance  imder  10  CFR  205.199D  on 
an  order  of  disallowance  under  10 
CFR  205.199E.  Upon  notice  from  the 
Secretary  or  upon  receipt  of  the  notice 
of  appeal  from  the  petitioner  imder 
proposed  §  1.38(d),  the  Presiding  Offi¬ 
cer  would  be  designated  by  the  Com¬ 
mission  or  its  designee  for  the  proceed¬ 
ing.  In  this  regard,  the  Commission  re¬ 
quests  the  views  of  interested  parties 
as  to  whom  it  should  appoint  as  Pre¬ 
siding  Officer  in  these  proceedings, 
and  as  to  the  type  of  qualifications  or 
experience  that  would  be  realistic  and 
desirable  for  Presiding  Officers  in  view 
of  the  Commission’s  resources. 

Stay  of  Contested  Order.  Proposed 
8 1.38(e)  provides  that  upon  filing  of 
the  notice  by  the  Secretary  under 
paragraph  (d)  the  contested  order  is 
automatically  stayed  unless  the  Pre¬ 
siding  Officer  finds  on  its  own  motion 
or  upon  request  of  the  Secretary  or 
other  participant  that  the  public  inter¬ 
est  requires  immediate  compliance 
with  the  contested  order.  A  request 
not  granted  within  10  days  would  be 
denied.  The  Presiding  Officer  could 
extend  the  time  for  a  determination 
for  up  to  7  days.  The  Presiding  Officer 
wil  notify  petitioner  of  any  denial  of  a 
request,  and  such  denial  may  be  ap¬ 
pealed  to  the  Commission  under  §  1.28, 
except  that  if  the  Commission  has  not 
acted  upon  the  appeal  within  20  days 
of  the  filing  of  the  appeal,  the  appeal 
shall  be  deemed  to  have  been  denied. 

Pleadings.  Within  20  days  after  serv¬ 
ice  of  notice  by  the  Secretary  under 
paragraph  (d),  the  Secretary  must  file 
with  the  Presiding  Officer  and  serve 
upon  other  participants  a  copy  of  the 
contested  order  and  must  certify  to 
the  Presiding  Officer  the  complete 
record  developed  in  the  proceedings 
before  the  Se^etary.  In  addition,  the 
Secretary  may  elect  to  file  a  separate 
brief  setting  forth  the  elements  of  the 
alleged  violation  with  a  statement  of 
the  factual  and  legal  basis  of  the  con¬ 
tested  order,  which  would  also  have  to 
be  filed  with  the  Presiding  Officer 
within  20  days  and  served  on  other 
participants. 

The  petitioner’s  reply,  which  is  due 
within  20  days  of  service  of  the  Secre¬ 
tary’s  pleadings  and  which  the  peti¬ 
tioner  must  serve  on  all  participants  in 
the  proceeding,  would  be  required  to 
state  fully  the  petitioner’s  objections, 
supported  by  argiunents,  to  the  legal 
and  factual  basis  of  the  contested 
order.  New  facts  or  Issues  could  be 
raised  in  accordance  with  the  proposed 
8 1.38(fK2Kii).  In  this  regard,  the  Com¬ 
mission  would  not  review  an  order  oth¬ 
erwise  revlewable  under  this  section 
which  was  issued  without  underlying 


evidentiary  proceedings.  If  in  the  pro¬ 
ceeding  before  OHA  the  recipient  did 
not  reply  to  a  notice  of  probable  viola¬ 
tion  or  file  a  notice  of  objection  to  a 
proposed  remedial  order,  a  final  reme¬ 
dial  order  could  be  issued  on  the  basis 
of  the  recipient’s  “consent”  without 
ERA’S  proving  its  affirmative  case  for 
the  record.  Thus,  any  facts  or  issues 
raised  by  the  recipient  before  the 
Commi.ssion  would  be  new  facts  or 
issues  which  would  not  satisfy  the  cri¬ 
teria  of  8  1.38(fK2KilKA). 

Within  20  days  from  the  service  of 
the  petitioner’s  reply,  the  Secretary 
may  file  a  response  to  the  petitioner’s 
objections  and  supporting  arguments, 
which  response  the  Secretary  must 
serve  on  all  participants. 

Any  person  denied  the  opportunity 
to  participate  in  prior  proceedings 
could  petition  to  intervene,  in  accord¬ 
ance  with  8 1-8-  In  order  that  the  peti¬ 
tion  be  granted,  the  person  must  es¬ 
tablish  that  the  denial  of  opportunity 
to  participate  in  prior  proceedings  was 
wrongful.  If  the  petition  were  granted, 
the  person  could  then  file  briefs  as  de¬ 
termined  by  the  Presiding  Officer. 

The  time  for  filing  pleadings  could 
be  extended  for  good  cause  as  pro¬ 
vided  in  8  l-13(d). 

Hearings.PToposed  8  1.38(g)(1)  states 
that  any  participant  may,  at  a  time  or 
times  specified  by  the  Presiding  Offi¬ 
cer,  request  an  opportunity  for  hear¬ 
ing,  which  shall  be  granted.  The  Pre¬ 
side  Officer  may  on  his  own  motion 
convene  a  hearing.  The  Presiding  Offi¬ 
cer,  on  his  motion  or  on  the  motion  of 
a  participant,  could  order  that  there 
be  an  opportunity  for  cross-examina¬ 
tion  if  necessary  for  a 'full  and  true 
disclosure  of  the  facts.  Proposed  8 1-38 
also  provides  that  the  Presiding  Offi¬ 
cer  shall  give  notice  to  all  participants 
of  the  time  and  place  of  the  hearing. 
That  section  also  states  that  the  Pre¬ 
siding  Officer  shall  determine  the 
Issues  to  be  resolved  in  the  proceeding, 
may  specify  the  time  available  for  oral 
argument,  and  may  convene  a  pre- 
hearing  conference  to  determine  the 
issues  or  the  nature  of  the  proceeding 
to  be  held. 

The  Presiding  Officer  would  deter¬ 
mine  the  order  of  procedure  at  the 
hearing,  except  that  in  every  case,  the 
Secretary  has  the  burden  of  proof  re¬ 
garding  all  disputed  elements  of  the 
affirmative  case.  Other  matters  relat¬ 
ing  to  the  conduct  of  the  hearing  are 
to  be  determined  by  the  Presiding  Of¬ 
ficer.  At  the  conclusion  of  the  hearing 
an  opportunity  is  provided  for  partici¬ 
pants  to  submit  proposed  findings  of 
fact  and  conclusions  of  law,  and  re¬ 
plies  thereto,  with  the  requirement 
that  participants  serve  all  such  sub¬ 
missions  on  all  other  participants. 

Order.  Proposed  8 1-38(1)  provides 
that  the  Presiding  Officer  issue  a  pro¬ 
posed  order  affirming,  modifying  or 
vacating  the  contested  order  or  direct¬ 
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ing  other  appropriate  relief.  The  pro¬ 
posed  order  and  a  copy  of  the  record 
would  then  be  certified  and  filed  with 
the  Commission.  A  final  order  affirm¬ 
ing,  modifying  or  vacating  the  contest¬ 
ed  order  or  directing  other  appropri¬ 
ate  relief  issued  by  the  Commission 
and  served  on  all  participants  would 
constitute  a  final  agency  action  for 
purposes  of  judicial  review. 

Ex  parte  communications.  Proposed 
8 1.38(k)  provides  that  the  ex  parte 
provisions  of  8 1.4(d)  of  this  subpart 
apply  to  proceedings  under  this  sec¬ 
tion  as  if  such  proceedings  were  con¬ 
test  on-the-record  proceedings  pending 
before  the  Commission. 

Other  Issues.  'The  Commission  re¬ 
quests  comments  not  only  on  these 
proposed  procedures,  but  also  on  suit¬ 
able  alternative  thereto  and  on  any 
other  issues  which  interested  persons 
believe  it  should  consider  in  this  rule- 
making  proceeding. 

C.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments,  data,  views 
or  arguments  with  respect  to  this  pro¬ 
posal.  An  original  and  14  copies  should 
be  filed  with  the  Secretary  of  the 
Commission.  All  comments  received 
prior  to  June  5,  1978,  will  be  consid¬ 
ered  by  the  Commission  prior  to  pro¬ 
mulgation  of  final  regulations.  All 
written  submissions  will  be  placed  in 
the  Commission’s  public  files  and  will 
be  available  for  public  inspection  in 
the  Commission’s  Office  of  Public  In¬ 
formation,  825  North  Capitol  Street 
NE..  Washington,  D.C.,  during  regular 
business  hours.  Comments  should  be 
submitted  to  the  Federal  Energy  Reg¬ 
ulatory  Commission,  825  North  Cap¬ 
itol  Street  NE.,  Washington,  D.C. 
20426,  and  should  reference  Docket 
No.  RM78-10. 

D.  Public  Hearing  Procedures 

A  public  hearing  concerning  this 
proposal  will  be  held  in  Washington, 
D.C.  on  May  25,  1978,  beginning  at 
9:30  a.m.  and  will  continue  if  necessary 
on  the  following  day.  Any  person  in¬ 
terested  in  this  proceeding  or  repre¬ 
senting  a  group  or  class  of  persons  in¬ 
terested  in  this  proceeding  may  make 
a  presentation  at  the  hearing  provided 
a  written  request  to  participate  is  re¬ 
ceived  by  the  Secretary  of  the  Com¬ 
mission  prior  to  4:30  p.m.,  on  May  19, 
1978. 

Requests  to  participate  the  hearing 
should  include  a  reference  to  Docket 
No.  RM78-10.  as  well  as  a  concise  sum¬ 
mary  of  the  proposed  oral  presenta¬ 
tion  and  a  number  where  the  person 
making  the  request  may  be  reached  by 
telephone.  Prior  to  the  hearing  each 
person  filling  a  request  to  particiapte 
will  be  contacted  by  the  Presiding  Of¬ 
ficer  or  his  designee  for  scheduling 
purposes.  At  least  five  copies  of  the 
statement  shall  be  submitted  to  the 
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Secretary  of  the  Commission  prior  to  4 
pjn.,  on  May  24.  1978.  The  Presiding 
Officer  is  authorized  to  limit  oral  pres¬ 
entation  at  the  public  hearing  both  as 
to  length  aiKl  as  to  substance.  Persons 
participating  in  the  public  hearing 
should,  if  possible,  bring  100  copies  of 
their  testimony  to  the  hearing. 

The  hearing  will  not  be  a  Judicial  or 
evidentiary-tsrpe  hearing.  There  will 
be  no  cross-examination  of  persons 
presenting  statements.  However,  the 
panel  may  question  such  persons  and 
any  interested  person  may  submit 
questions  to  the  Presiding  Officer  to 
be  asked  of  persons  making  state¬ 
ments.  The  Presiding  Officer  will  de¬ 
termine  whether  the  question  is  rele¬ 
vant  and  whether  the  time  limitations 
permit  it  to  be  presented.  If  time  per¬ 
mits,  at  the  conclusion  of  the  initial 
oral  statements,  persons  who  have 
made  oral  statements  will  be  given  the 
opportunity  to  make  a  rebuttal  state¬ 
ment.  Any  further  procedural  rules 
will  be  annoimced  by  the  Presiding  Of¬ 
ficer  at  the  hearing.  A  transcript  of 
the  hearing  will  be  made  available  at 
the  Commission’s  Office  of  Public  In¬ 
formation. 

(Department  of  Energy  Organization  Act 
Pub.  L.  95-91;  E.0. 12009,  42  FR  46267). 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Part  I,  Sub¬ 
chapter  A,  Chapter  I  of  Title  18,  Code 
of  Federal  Regulations,  as  set  forth 
below. 

By  direction  of  the  Commission. 

Lois  D.  Cashell. 

Acting  Secretary. 

1.  Part  1,  Subchapter  A,  Chapter  I  of 
Title  18.  Code  of  Federal  Regulations, 
is  amended  in  the  table  of  contents  by 
adding  in  the  appropriate  numerical 
order  a  new  section  number  and  head¬ 
ing  to  read  as  follows: 

PART  1— RULES  OF  PRACTKX  AND 
PROCEDURE 

•  •  •  •  • 

Sec.  1.28  Ck)mmission  Review  of  Remedial 
Orders. 

•  •  •  •  • 

2.  Part  1.  Subchapter  A,  Chapter  I  of 
Title  18.  Code  of  Federal  Regulations, 
is  amended  in  the  Statement  of  Au¬ 
thority  by  inserting  between  “825h.’* 
and  “unless  otherwise  noted”  a  phrase 
to  read  as  follows: 

Autbobitt:  42  V£.C.  7193(c),  E.O.  12009, 
42  PR  46467.  •  •  • 

3.  Part  1,  Subchapter  A.  Chapter  I  of 
Title  18,  Code  of  Federal  Regulations, 
is  amended  by  adding  a  new  S  1.38,  to 
read  as  follows: 

S 148  CoBunission  review  of  remedial 
orders. 

(a)  Scope.  (1)  The  provisions  of  this 
section  shall  apply  to  proceedings  of 


the  Commission  held  in  accordance 
with  section  503(c)  of  the  Departihent 
of  Energy  Organization  Act,  Pub.  L. 
95-91,  42  UJ5.C.  7913(0,  to  review 
orders  issued  by  the  Secretary  of 
Energy  pursuant  to  section  503(a)  of 
the  Department  of  Energy  Organiza¬ 
tion  Act.  and  initiated  by  notices  of 
probable  violation  issued  on  or  after 
October  1,  1977,  which  are  contested 
by  the  re<dpient. 

(2)  Except  as  otherwise  specifically 
provided  in  this  section,  the  following 
provisions  of  the  Part  shall  apply  to 
pnx;eedings  under  this  section: 

(i)  5 1.1— The  Commission; 

(ii)  S  1.2— The  Secretary; 

(iii)  8 1'3— Notice  of  public  sessions 
and  pr(x%edings; 

(iv)  8 1.4— Appearances  and  practice 
before  the  Commission; 

(V)  8 1.8— Intervention  (except  for 
paragraph  (b)); 

(vi)  8 1.11— Amendments  and  with¬ 
drawal  of  pleadings; 

(vli)  8 1.12— Motions; 

(viii)  8 1.13— Time,  extensions  of 
time,  issuance  of  orders; 

(ix)  8 1.14— Filings,  d(x:ket;  hearing 
calendar; 

(X)  8 1.15— Formal  requirements  as 
to  pleadings,  documents  and  other 
papers  filed  in  proceedings; 

(xi)  8 1.16— Subscription  and  verifica¬ 
tion; 

(xli)  8 1.17— Service; 

(xiii)  8 1.21— Copies  of  transcripts; 
(xiv)  8 1.22— Witnesses: 

(XV)  8 1.23— Subpoenas; 

(xvi)  8 1.24— Depositions; 

(xvii)  8 1.25— Stipulations: 

(xviii)  8 1.26— Evidence; 

(xix)  8 1.27— Presiding  offi<*rs; 

(XX)  81-36— Public  information  and 
requests;  and 

(xxl)  8 1.51— Certificate  of  service. 

(b)  Definitions.  For  purposes  of  this 
section— 

“Commission”  means  the  Federal 
Energy  Regulatory  Commission. 

“Contested  order”  means  the  reme¬ 
dial  order,  interim  remedial  order  for 
immediate  compliance,  or  order  of  dis¬ 
allowance  being  contested  in  a  pro¬ 
ceeding  pursuant  to  this  section. 

“Interim  remedial  order  for  immedi¬ 
ate  (x>mpliance”  means  an  interim  re¬ 
medial  order  for  immediate  compli¬ 
ance  issued  pursuant  to  10  CTFR 
205.199D. 

“Order  of  disallowance"  means  an 
order  of  disallowance  issued  pursuant 
to  10  CFR  205.199E. 

“Participant”  means,  as  appropriate, 
the  Secretary,  the  petitioner,  other  in¬ 
terested  persons  who  participated  in 
prior  proceedings  on  the  contested 
order,  and  intervenors. 

“Person”  means  any  individual,  asso¬ 
ciation,  company,  corporation,  part¬ 
nership,  or  other  entity  however  orga¬ 
nized. 

"Petitioner”  means  a  person  who 
has  received  a  remedial  oMer,  interim 


remedial  order  for  immediate  compli¬ 
ance,  or  order  of  disallowance  who  no¬ 
tifies  the  Secretary  that  he  intends  to 
contest  the  order. 

“Remedial  order”  means  a  remedial 
order  issued  pursuant  to  10  CFR 
205.199B. 

“Secretary”  means  the  Secretary  of 
Energy  or  his  delegate. 

(c)  Request  for  confidential  treat¬ 
ment.  (1)  If  any  person  filing  under 
this  section  claims  that  some  or  all  of 
the  information  contained  in  a  docu¬ 
ment  is  exempt  from  the  mandatory 
public  disclosure  requirements  of  the 
Freedom  of  Information  Act  (5  n.S.C. 
552),  is  information  referred  to  in  18 
U.8.C.  1905,  or  is  otherwise  exempt  by 
law  from  public  disclosure,  and  if  the 
person  requests  the  Presiding  Officer 
not  to  disclose  such  information, 
which  request  the  person  shall  serve 
upon  all  participants  in  the  proceed¬ 
ing.  the  person  shall  file  together  with 
the  document  a  se(X)nd  copy  of  the 
dcxniment  from  which  has  been  de¬ 
leted  the  information  for  which  the 
person  wishes  to  claim  confidential 
treatment.  The  person  shall  indicate 
in  the  original  d(xniment  that  it  is  con¬ 
fidential  or  contains  confidential  in¬ 
formation  and  may  file  a  statement 
specifjring  the  Justification  for  non¬ 
disclosure  of  the  information  for 
which  confidential  treatment  is 
claimed.  If  the  person  states  that  the 
information  comes  within  the  excep¬ 
tion  in  5  UB.C.  552(bK4)  for  trade  se¬ 
crets  and  commerical  or  financial  in¬ 
formation,  the  person  shall  include  a 
statement  specifying  why  the  informa¬ 
tion  is  privileged  or  confidential.  If  the 
person  filing  a  d(xniment  does  not 
submit  a  second  copy  of  the  document 
with  the  confidential  Information  de¬ 
leted,  the  Presiding  Officer  may 
assume  that  there  is  no  objection  to 
public  disclosure  of  the  document  in 
its  entirety.  The  Presiding  Officer  re¬ 
tains  the  right  to  make  his  own  deter¬ 
mination  with  regard  to  any  claim  of 
confidentiality.  Notice  of  the  decision 
by  the  Presiding  Officer  to  deny  a 
claim,  in  whole  or  in  part,  and  an  op¬ 
portunity  to  respond  shall  be  given  to 
a  person  claiming  confidentiality  of  in¬ 
formation  no  less  than  5  days  prior  to 
its  public  disclosure. 

(2)  A  participant  in  the  proceeding 
who  wishes  to  oppose  a  request  for 
confidential  treatment  under  subpara¬ 
graph  (1)  of  this  paragraph  shall, 
within  ten  days  of  the  receipt  of  a 
copy  of  the  request,  file  with  the  Pre¬ 
siding  Officer  and  serve  on  other  par¬ 
ticipants  a  statement  specifying  the 
reasons  that  the  material  is  not  confi¬ 
dential  or  priviledge<L  The  Presiding 
Officer  shall  notify  all  participants  of 
his  determination  as  to  (x>nfidential- 
ity.  If  the  Presiding  Officer  deter¬ 
mines  that  the  material  is  (x>nfiden- 
tial,  he  shall,  upon  request  by  a  par¬ 
ticipant,  determine  whether  the  Infor- 
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mation  may  be  released,  upon  request, 
to  participants  and  shall  notify  all  par¬ 
ticipants  of  his  determination. 

(d)  Commencement  of  proceedings. 

(1)  Except  as  provided  in  subpara¬ 
graph  (2)  of  this  paragraph,  proceed¬ 
ings  pursuant  to  this  section  shall  be 
commenced  by  written  notice  to  the 
Commission  by  the  Secretary  that  he 
lias  been  notified  by  a  petitioner  that 
the  petitioner  Intends  to  contest  an 
order  revlewable  under  this  section.  At 
the  same  time,  the  Secretary  shall  cer¬ 
tify  to  the  Commission  that  he  has 
served  such  written  notice  upon  other 
participants  in  the  prior  proceedings 
and  upon  persons  denied  Intervention 
in  the  prior  proceedings. 

(2)  Proceedings  pursuant  to  this  sec¬ 
tion  with  respect  to  an  interim  remedi¬ 
al  order  for  immediate  compliance 
shall  be  commenced  by  a  petitioner’s 
filing,  with  the  Commission,  a  notice 
of  appeal  from  the  denial  of  an  appli¬ 
cation  for  a  stay  of  an  interim  remedi¬ 
al  order  for  Immediate  compliance 
pursuant  to  10  CFR  205.199(DKiKl). 

(3)  Upon  receipt  of  notice  from  the 
Secretary  under  subparagraph  (1)  of 
this  paragraph,  or  upon  receipt  of  a 
notice  of  appeal  by  the  petitioner 
under  subparagraph  (2)  of  this  para¬ 
graph,  the  Commission  or  its  designee 
shall  designate  a  Presiding  Officer  for 
the  proceeding  and  shall  notify  par¬ 
ticipants  in  the  prior  proceeding  and 
persons  denied  intervention  in  the 
prior  proceedings  of  such  designation. 

(e)  Stay  of  contested  order.  (1)  Upon 
the  filing  with  the  Commission  by  the 
Secretary  of  the  notice  under  para¬ 
graph  (d)  of  this  section,  the  contested 
order  shall  be  automatically  stayed 
pending  review  pursuant  to  this  sec¬ 
tion  imless  the  Presiding  Officer  finds 
that  the  public  interest  requires  imme¬ 
diate  compliance  with  the  contested 
order. 

(2)  The  Secretary  or  other  partici¬ 
pant  may  at  any  time  prior  to  the 
hearing  under  paragraph  (g)  of  this 
section  or  if  there  is  no  hearing,  prior 
to  the  issuance  of  a  proposed  order 
vmder  paragraph  (i)  of  this  section, 
file  a  petition  requesting  that  the  con¬ 
tested  order  not  be  stayed  and  setting 
forth  the  legal  and  factual  basis  for 
the  request. 

(3)  The  Presiding  Officer  may  re¬ 
quest  a  written  statement  of  the  views 
of  any  participant  regarding  whether 
the  contested  order  should  not  be 
stayed,  and  may  convene  an  expedited 
hearing  or  conference  on  a  petition 
under  subparagraph  (2)  of  this  para¬ 
graph. 

(4)  The  Presiding  Officer  may  grant 
the  petition  requesting  immediate 
compliance  where  he  finds  that  the 
public  interest  requires  immediate 
compliance. 

(5)  If  the  Presiding  Officer  has  not 
granted  the  petition  under  subpara¬ 
graph  (2)  of  this  paragraph  within  10 


da3rs  after  it  is  filed,  the  petition  shall 
be  deemed  denied.  Ihior  to  the  expira¬ 
tion  of  the  10  day  period  the  Presiding 
Officer  may  extend  the  period  for  de¬ 
cision  for  up  to  7  days.  At  the  end  of 
the  extension  the  petition,  if  not 
granted,  shall  be  deemed  denied. 

(6)  If  the  petition  under  subpara¬ 
graph  (2)  of  this  paragraph  is  denied, 
the  Presiding  Officer  shall  notify  peti¬ 
tioner  of  such  denial. 

(7)  A  grant  or  denial  of  a  petition 
under  subparagraph  (2)  of  this  para¬ 
graph  may  be  appealed  to  the  Com¬ 
mission  in  accordance  with  S  1.28, 
except  that  unless  the  Commission 
acts  upon  the  appeal  within  20  days 
after  the  filing  of  the  appeal,  the 
appeal  shall  be  deemed  to  have  been 
denied.  The  contested  order  will  be 
automatically  stayed  pending  the 
Commission’s  disposition  of  the 
appeal. 

(f)  Pleadings.— By  the  Secretary. 

(1)  Within  20  days  after  service  of 
notice  by  the  Secretary  vmder  para¬ 
graph  (d),  the  Secretary: 

(A)  Shall  file  with  the  Presiding  Of¬ 
ficer  a  certified  copy  of  the  complete 
record  developed  in  prior  proceedings 
on  the  contested  order,  which  shall  be 
deemed  a  part  of  the  record  upon 
which  the  order  of  the  Commission  is 
based,  and  which  shall  be  available  at 
the  Commission  for  inspection  by  the 
participants: 

(B)  Shall  file  with  the  Presiding  Of¬ 
ficer  and  serve  on  the  other  partici¬ 
pants  in  the  proceeding  a  copy  of  the 
contested  order;  and 

(C)  May,  in  addition,  elect  to  file  a 
brief  in  support  of  the  affirmative 
case,  which  brief  must  set  forth:  (f) 
The  elements  of  the  alleged  violation, 
including  references  to  all  authorities 
upon  which  the  Secretary  relies,  in¬ 
cluding  but  not  limited  to  regulations, 
rulings,  interpretations  and  decisions 
on  appeals  and  exceptions  issued  by 
the  Department  or  its  predecessor 
agencies,  and  precedents  established 
by  the  Commission;  and  (2)  a  complete 
statement  of  the  factual  and  legal 
basis  of  the  contested  order.  The  Sec¬ 
retary  shall  serve  the  brief  on  all  par¬ 
ticipants  in  the  proceedings. 

(il)  With  20  days  after  sendee  of  the 
petitioner’s  reply,  the  Secretary  may 
file  with  the  Presiding  Officer  and 
serve  upon  other  participants  in  the 
proceeding  a  response  to  the  petition¬ 
er’s  reply. 

(2)  By  the  petitioner,  (i)  Within  20 
das^  after  sendee  by  the  Secretary 
vmder  subparagraph  (1)  of  this  para¬ 
graph.  the  petitioner  shall  file  with 
the  Presiding  Officer  and  serve  upon 
the  Secretary  and  other  participants 
in  the  proceeding  a  reply  stating  fully 
the  objections,  supported  by  argu¬ 
ments.  to  the  factual  and  legal  basis  of 
the  contested  order. 

(ii)  In  the  reply,  the  petitioner  may 
also  request  permission  to  raise  new 


facts  or  issues  not  raised  in  prior  pro¬ 
ceedings  on  the  contested  order  that 
(AKf),  are  new  facts  or  issues  that 
were  not  known  and  could  not,  with 
the  exercise  of  due  care,  have  been 
known  to  the  petitioner  at  the  time 
they  could  have  been  raised  during 
prior  proceedings;  or  (2)  are  facts  or 
issues  that  the  petitioner  was  not  per¬ 
mitted  to  raise  due  to  adverse  prece¬ 
ding  rulings  alleged  to  be  erroneous 
in  prior  proceedings  on  the  contested 
order,  and  (B)  are  necessary  for  a  fviU 
and  true  disclosiu-e  of  the  facts. 

(3)  By  other  persons.  Any  other 
person  who  participated  in  prior  pro¬ 
ceedings  on  the  contested  order  may 
participate  in  proceedings  vmder  this 
section  and  may  make  filings  and  sub¬ 
mittals  as  determined  by  the  Presiding 
Officer. 

(4)  By  intervenors.  Any  person  who 
was  denied  the  opportimlty  to  partici¬ 
pate  in  prior  proceedings  on  the  con¬ 
tested  order  may  petition  the  Presid¬ 
ing  Officer  to  intervene  in  proceedings 
vmder  this  section  in  accordance  with 
$1.8.  In  order  that  the  petition  be 
granted,  petitioner  must  show  that 
denial  of  participation  in  prior  pro¬ 
ceedings  was  wrongful.  If  the  Presid¬ 
ing  Officer  grants  the  petition,  the  pe¬ 
titioner  may  make  filings  and  submit¬ 
tals  as  determined  by  the  Presiding 
Officer. 

(g)  Hearings.  (1)  Any  participant 
may,  at  such  time  or  times  as  specified 
by  the  Presiding  Officer,  file  a  request 
for  an  opportunity  for  hearing  or  a 
motion  for  the  opportunity  for  cross- 
examination  Including  the  reasons 
why  cross-examination  is  necessary  for 
a  full  and  true  disclosure  of  the  facts. 

(2)  If  a  participant  has  filed  a  re¬ 
quest  for  opportimlty  for  hearing,  the 
Presiding  Officer  shall  grant  the  re¬ 
quest  for  opportunity  for  hearing, 
which  will  include,  at  a  minimum,  the 
submission  of  oral  or  documentary  evi¬ 
dence  and  oral  arguments. 

(3)  The  Presiding  Officer  may  at  any 
time,  on  his  own  motion,  convene  a 
hearing  before  the  I*residing  Officer. 

(4)  If  at  any  time  prior  to  the  issu¬ 
ance  of  a  proposed  order  pursuant  to 
paragraph  (i)  of  this  section,  upon 
motion  of  any  participant  or  on  his 
own  motion,  the  Presiding  Officer  in 
his  discretion  determines  that  it  is  nec¬ 
essary  for  a  full  and  true  disclosure  of 
the  facts,  he  may  order  that  the  par¬ 
ticipants  be  afforded  the  opportimlty 
for  cross-examination  on  any  facts  or 
issues  raised  in  the  proceedings,  on 
disputed  portions  of  the  record  from 
prior  proceedings,  or,  if  determined 
under  paragraph  (fK2Kil)  of  this  sec¬ 
tion.  on  new  facts  or  issues. 

(5)  As  soon  as  practicable  after  re¬ 
ceiving  the  pleadings  vmder  paragraph 
(f)  of  this  section,  the  Presiding  Offi¬ 
cer  shall  give  notice  to  all  participants 
of  the  time  and  place  of  the  hearing. 

(6)  The  Presiding  Officer  shall  de¬ 
termine  the  issues  to  be  resolved  in 
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the  proceeding,  may  specify  the  time 
available  for  oral  argument,  and  shall 
give  notice  therof  to  the  participants. 
The  Presiding  Officer  may  require  ad¬ 
ditional  information  from  the  partici¬ 
pants  and  may  convene  a  prehearing 
conference  for  the  purpose  of  deter¬ 
mining  the  issues  or  the  nature  of  the 
proceeding  to  be  held. 

(h)  Conduct  of  the  hearing.  (1)  The 
order  of  procedure  at  the  hearing 
shall  be  determined  by  the  I*residing 
Officer,  except  that  the  Secretary 
shall  have  the  burden  of  proof  with  re¬ 
spect  to  all, disputed  elements  of  his 
affirmative  case. 

(2)  The  Presiding  Officer  shall  be  re¬ 
sponsible  for  the  conduct  of  the  hear- 
i^. 

(3)  Within  10  days  after  the  conclu¬ 
sion  of  the  heari^,  any  participant 
may  file  with  the  Presiding  Officer 
and  serve  upon  the  other  participants 
prop<K(ed  findings  of  fact  and  conclu¬ 
sions  of  law,  a  brief  in  support  thereof 
and  any  objections  with  respect  to  the 
treatment  of  confidential  information 
imder  paragraph  (c)  (2)  of  this  section 
or  a  denial  of  a  motion  for  an  opportu¬ 
nity  for  cross-examination. 

(4)  Within  5  days  after  service  of 
proposed  findings  of  fact  and  conclu¬ 
sions  of  law  under  subparagraph  (3)  of 
this  paragraph  any  participant  may 
file,  and  shall  serve  on  other  partici¬ 
pants,  a  reply  thereto. 

(i)  Proposed  order.  (1)  After  the  con¬ 
clusion  of  the  hearing  and  after  the 
filing  of  briefs  pursuant  to  paragraph 
(h)  (3)  and  (4)  of  this  section,  the  Pre¬ 
siding  Officer  shall  issue  a  decision 
and  proposed  order  based  on  findings 
of  fact  affirming,  modifying,  or  vacat¬ 
ing  the  contested  order  or  directing 
other  appropriate  relief.  The  proposed 
order  shall  be  based  on  the  entire 
record  before  the  Presiding  Officer,  in¬ 
cluding  the  record  at  prior  proceedings 
certified  by  the  Secretary,  and  shall  be 
based  on  a  preponderance  of  the  evi¬ 
dence. 

(2)  The  Presiding  Officer  shall  certi¬ 
fy  and  file  with  the  Sechetary  of  the 
Commission,  for  the  Commission,  a 
copy  of  the  record  on  the  hearing,  in¬ 
cluding  the  proposed  order. 

(j)  Commission  action.  The  Commis¬ 
sion  shall  upon  consideration  of  the 
entire  record  and  the  proposed  order 
issue  a  final  order  affirming,  modify¬ 
ing,  or  vacating  the  contested  order  or 
directing  other  appropriate  relief.  The 
Commission  shall  serve  the  final  order 
on  all  participants. 

(k)  Ex  parte  communications.  The 
provisions  of  §  1.4(d)  shall  apply  to  pro¬ 
ceedings  pursuant  to  this  section.  (x>m- 
mencing  at  the  time  the  Secretary  gives 
notice  under  paragraph  (dXl)  of  this 
section,  as  if  such  proceedings  were 
contested  on-the-record  proceedings 
pending  before  the  Commission. 

[FR  Doc.  78-12441  FUed  5-5-78;  8:45  am] 


[4310-02] 

DEPARTMENT  OF  THE  INTERIOR 

liimou  of  bidiaii  Affoira 
[2S  CR  Port  41] 

MRAIATION  OF  lOUS  OF  CE8TAIN  TtIBES 
AND  BANDS  OF  INDIANS 

QuolHiccrtioiM  for  EnreBmont  ond  Doodllno  for 
FWihi 

April  24, 1978. 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION;  Proposed  rule. 

Summary:  The  Bureau  proposes  to 
amend  its  regulations  on  preparation 
of  rolls  of  Indians  to  include  require¬ 
ments  for  enrollment  as  a  lineal  de¬ 
scendant  to  share  in  the  distribution 
of  a  Judgment  awarded  the  Saginaw, 
Swan  Creek  and  Black  River  Bands  of 
Chippewa  Indians. 

DATE:  Comments  must  be  received  on 
or  before:  June  7,  1978. 

ADDRESS:  Written  comments  should 
be  directed  to:  Chief,  Division  of 
Tribal  Government  Services,  Bureau 
of  Indian  Affairs,  1951  Constitution 
Avenue  NW..  Washington,  D.C.  20245. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mitchell  L.  Bush.  Jr.,  Enrollment 
Officer,  Bureau  of  Indian  Affairs, 
1951  Constitution  Avenue  NW., 
Washington,  D.C.  20245,  telephone 
202-343-6921;  principal  author, 
Mitchell  L.  Bush,  Jr. 

SUPPLEMENTARY  INFORMATION: 
The  Saginaw,  Swan  Creek  and  Black 
River  Bands  of  Chippewa  Indians  were 
awarded  a  Judgment  by  the  Indian 
Claims  Commission  in  Docket  57. 
Funds  to  satisfy  the  award  were  ap¬ 
propriated  by  the  Act  of  January  3, 
1974.  A  plan  for  the  use  and  distribu¬ 
tion  of  the  funds  was  submitted  to  the 
Congress  as  required  by  the  Act  of  Oc¬ 
tober  19,  1973,  and  since  neither 
House  of  Congress  adopted  a  resolu¬ 
tion  to  disapprove  the  plan,  it  became 
effective  on  November  12, 1977. 

The  plan  provides  that  the  funds 
will  be  divided  between  the  Saginaw 
Chippewa  Tribe  of  Michigan  and  the 
descendants  of  the  Saginaw.  Swan 
Creek  and  Black  River  Bands  of  Chip¬ 
pewa  Indians,  parties  to  the  Treaty  of 
September  24.  1819.  The  division  will 
be  based  on  the  number  of  enrollees 
on  rolls  of  each  group  prepared  as  of 
November  12, 1977. 

The  purpose  of  this  amendment  to 
25  CFR  41.3  by  adding  a  new  para¬ 
graph  designated  (cc)  is  to  include  in 
the  regulations  in  Part  41,  Preparation 
of  Rolls  of  Indians,  the  requirements 
for  enrollment  to  share  in  the  funds  as 
a  lineal  descendant  of  the  Saginaw. 
Swan  Creek  and  Black  River  Bands  as 


prescribed  by  the  plan,  and  to  estab¬ 
lish  a  deadline  for  lllW  applications 
for  enrollment.  The  regulations  will 
not  apply  to  the  preparation  of  a  roll 
of  members  of  the  Saginaw  Chippewa 
Indian  Tribe  of  Michigan. 

The  authority  for  issuing  these  regu¬ 
lations  is  contained  in  5  UB.C.  301  and 
sections  463  and  465  of  the  Revised 
Statutes  (25  U.S.C.  2  and  9)  and  230 
DM  1  and  2. 

Part  41.  Chapter  1  of  Title  25  of  the 
Code  of  Federal  Regulations  is  amend¬ 
ed  by  the  addition  of  a  new  paragraph 
designated  (cc)  to  read  as  follows: 

§4U  Qualifications  for  enrollment  and 
the  deadline  for  filing. 

*  •  •  •  • 

(CC)  Saginaw.  Swan  Creek  and  Black 
River  Bands  of  Chippewa  Indians. 

(1)  All  persons  who  meet  the  follow¬ 
ing  requirements  for  eligibility  shall 
be  entitled  to  be  enrolled  to  share  in 
the  distribution  of  the  Judgment  funds 
awarded  the  Saginaw,  Swan  Creek  and 
Black  River  Bands  of  Chippewa  Indi¬ 
ans  in  Indian  Claims  Commission 
Docket  numbered  57: 

(1)  They  were  bom  on  or  prior  to  and 
living  on  November  12, 1977; 

(il)  Their  name  or  the  name  of  a 
lineal  ancestor  appears  on  (a)  the  1868 
census  of  the  Kansas  Swan  Creek  and 
Black  River  Chippewas;  (b)  the  1900 
enrollment  schedules  of  the  United 
Band  of  Chippewa  and  Munsee  of 
Kansas,  appearing  thereon  as  a  Chip¬ 
pewa;  (c)  allotment  schedules  of  the 
Saginaw,  Swan  Oeek  and  Black  River 
Bands  of  Chippewa  Indians  dated  Feb¬ 
ruary  6.  1871,  June  3,  1871;  April  1. 
1872  (two  schedules);  November  10, 
1883,  November  13,  1885  (two  sched¬ 
ules).  and  November  7,  1891;  (d)  the 
March  22,  1939,  revised  membership 
roll  of  the  Saginaw  Chippewa  Indian 
Tribe  of  Michigan;  (e)  the  records  as  a 
person  of  Chippewa  Indian  descent 
who  received  a  tract  of  land  pursuant 
to  Article  3  of  the  Treaty  of  Septem¬ 
ber  24,  1819  (7  Stat.  203),  or  (f)  any 
other  record  or  d(x;ument  which  is  ac¬ 
ceptable  to  the  Secretary. 

(2)  No  person  shall  be  eligible  to  be 
enrolled  under  this  paragraph  who  is 
not  a  citizen  of  the  United  States  or 
who  is  enrolled  or  entitled  to  be  en¬ 
rolled  with  the  Saginaw  Chippewa 
Indian  Tribe  of  Michigan. 

(3)  Applications  must  be  filed  with 
the  Superintendent,  Michigan  Agency. 
Bureau  of  Indian  Affairs,  P.O.  Box 
884,  Sault  Ste.  Marie,  Mich.  49783,  on 
forms  provided  for  that  purpose.  Ap¬ 
plications  for  enrollment  must  be  re¬ 
ceived  by  the  Superintendent  no  later 
than  the  close  of  business,  December 
1.  1978. 
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No  further  changes  are  made  in  the 
text  of  Part  41. 

Forrest  J.  Gerard, 
Assistant  Secretary, 
Indian  Affairs. 
[FR  Doc.  78-12412  FUed  5-5-78;  8:45  am] 


[4830-01] 

DEPARTMENT  OF  THE  TREASURY 

Intamol  R«v«nu«  S«rvk« 

[26CFR  Port  1] 

[LR-1671] 

ARBITRAOE  BONDS 
Notk*  of  Preposod  Rulomoking 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  arbitrage 
bond  regulations.  The  amendments 
are  designed  to  clarify  and  correct  the 
regulations.  They  affect  purchasers 
and  governmental  issuers  of  tax- 
exempt  bonds. 

DATES:  Written  comments  and  re¬ 
quests  for  a  public  hearing  must  be  de¬ 
livered  or  mailed  by  July  7,  1978.  One 
proposed  amendment  generally  ap¬ 
plies  to  bonds  sold  after  May  15,  1978. 
Other  proposed  amendments  apply  to 
bonds  Issued  or  sold  as  specified  in  the 
respective  regulations  sections  amend¬ 
ed.  Where  no  effective  date  is  speci¬ 
fied,  the  changes  apply  retroactively 
because  they  merely  correct  technical 
errors  or  interpret  the  statute. 

ADDRESS;  Send  comments  and  re¬ 
quests  for  a  public  hearing  to:  Com¬ 
missioner  of  Internal  Revenue,  Atten¬ 
tion:  CCTiR;T,  Washington.  D.C. 
20224. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Katherine  A.  Newell  of  the  Legisla¬ 
tion  and  Regulations  Division,  Office 
of  the  Chief  Counsel,  Internal  Reve¬ 
nue  Service.  1111  Constitution 
Avenue  NW.,  Washington,  D.C. 
20224,  AttenUon:  CC:LR:T.  202-566- 
3740,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax  Regu¬ 
lations  (26  CFR  part  1)  under  section 
103(c)  of  the  Internal  Revenue  Code 
of  1954.  These  amendments  are  to  be 
issued  under  the  authority  contained 
in  sections  103(cK6)  and  7805  of  the 
Internal  Revenue  Code  of  1954  (83 
Stat.  656  and  68A  Stat.  917;  26  U.S.C. 
103,  7805). 


Previotts  Notices  of  Proposed 
Roixmaking 

On  May  3,  1973,  the  Federal  Regis¬ 
ter  published  proposed  Income  Tax 
Regulations  926  CFR  part  (1)  under 
section  103  of  the  Internal  Revenue 
Code  of  1954  (38  FR  10944).  The  pro¬ 
posed  regulations  were  revised  by  no¬ 
tices  of  proposed  rulemaking  pub¬ 
lished  in  the  Federal  Register  for  De¬ 
cember  3,  1975  (40  FR  56488),  October 
9.  1976  (41  FR  47679),  May  31, 1977  (42 
FR  27610),  and  June  9.  1977  (42  FR 
29517)  and  corrected  by  notices  pub¬ 
lished  in  the  Federal  Register  for 
May  11,  1973  (38  FR  12405),  December 
18.  1975  (40  FR  58656),  November  24. 
1976  (41  FR  51840),  and  June  21.  1977 
(42  FR  31462).  This  notice  of  proposed 
rulemaking  further  revises  the  pro¬ 
posed  regulations. 

Section  103  generally  exempts  from 
tax  interest  on  State  and  local  govern¬ 
ment  obligations.  Section  103(c)  pro¬ 
vides  thBt  interest  on  State  and  local 
obligations  will  not  be  tax  exempt 
where  a  major  portion  of  the  porceeds 
of  the  issue  is  reasonably  expected  to 
be  used  to  purchase  securities  or  obli¬ 
gations  that  may  produce  a  yield  ma¬ 
terially  higher  than  the  yield  on  the 
State  or  local  bond  issue. 

Paragraph  (c)  of  proposed  §  1.103-13 
provides  that  the  yield  on  an  obliga¬ 
tion  is  determined  by  reference  to  the 
purchase  price.  The  amendments 
made  to  the  proposed  regulations  by 
this  document  define  "purchase  price" 
as  the  price  at  which  the  bonds  are 
sold  to  the  public.  The  proposed  regu¬ 
lations  did  not  previously  have  a  defi¬ 
nition  of  purchase  price.  The  defini¬ 
tion  of  purchase  price  is  the  same  as 
the  one  used  in  $1-1232-3  in  relation 
to  original  issue  dlscoimt. 

Paragraph  (cKlKii)  of  §  1.103-13  pro¬ 
vides  that  in  computing  the  yield  on 
obligations  issued  to  refund  other  obli¬ 
gations  and  on  obligations  placed  in 
escrow,  the  present  value  of  certain 
adminstrative  costs  may  be  taken  into 
account  in  determining  the  present 
value  of  the  obligations.  This  rule  has 
allowed  administrative  cost  to  be  disre¬ 
garded  in  determining  whether  it  is 
economical  to  refund  a  prior  isaie. 
The  result  has  been  inflated  adminis¬ 
trative  costs.  The  amendment  to  the 
proposed  regulations  provides  that  ad¬ 
ministrative  costs  will  not  affect  the 
purchase  or  sales  price.  Thus  yield  will 
be  determined  on  a  gross  profit  basis. 
In  addition,  the  amendment  provides 
that  administrative  costs  borne  by  the 
obligor  on  acquired  purpose  obliga¬ 
tions  will  not  be  taken  into  account  in 
computing  yield. 

Paragraph  (bX5)  of  proposed  regula¬ 
tions  §1.103-13  provides  a  definition 
for  the  term  “materially  higher”  as  it 
relates  to  the  determination  of  wheth¬ 
er  the  yield  on  obligations  acquired 
with  proceeds  of  a  governmental  obli¬ 
gation  causes  it  to  be  an  arbitrage 


bond.  An  amendment  to  paragraph 
(bK5)  provides  a  formula  for  determin¬ 
ing  whether  yield  is  materiaUy  higher 
than  the  yield  on  a  refimding  issue 
before  the  prior  issue  is  discharged. 
This  amendment  and  the  amendments 
relating  to  determination  of  irield 
under  paragraph  (c)  apply  to  obliga¬ 
tions  issued  after  September  1, 1978. 

Generally,  the  issuer  of  tax-exempt 
bonds  must  invest  all  but  a  minor  por¬ 
tion  of  the  bond  proceeds  at  a  restrict¬ 
ed  3deld,  that  is,  a  yield  not  materially 
higher  than  the  yield  at  which  the 
bonds  were  sold.  The  term  "proceeds” 
includes  "original  proceeds”  and  "in¬ 
vestment  proceeds.”  Some  issuers  have 
avoided  the  restrictions  on  investment 
yield  by  contributing  taxes  or  other 
revenues  to  a  sinking  fimd.  The  sink¬ 
ing  fund  is  then  invested  at  a  rate 
which  allows  the  issuer,  where  the 
entire  issue  is  retired  at  the  end  of  a 
fixed  period,  to  make  a  profit  on  the 
investment  of  the  fund.  Because  of 
this  abuse,  the  regulations  are  being 
amended  to  provide  that  contributions 
made  to  a  sinking  fvmd  are  treated  as 
proceeds  of  the  issue  to  the  extent  the 
issuer  reasonably  expects  to  use  the 
fund  to  pay  principal  or  interest  on 
the  issue.  These  amounts  will  thus  be 
subject  to  the  limitation  on  srield  rules. 
This  amendment  generally  applies  to 
obligations  sold  after  May  15,  1978. 

When  obligations  are  issued  existing 
proposed  $  1.103-13(aK2)  provides  that 
the  issuer  may  certify  that  its  reason¬ 
able  expectations  are  that  the  pro¬ 
ceeds  of  the  obligations  wiU  not  be 
used  for  arbitrage.  Under  paragraph 
(aK2Xiii)  of  $  1.103-13,  the  Internal 
Revenue  Service  may  provide  that 
future  certifications  of  the  issuer  may 
not  be  relied  upon.  Where  the  face 
amount  of  obligations  is  in  excess  of 
$2.5  million  coimsel  to  the  issuer  must 
opine  that  the  certification  is  not  un¬ 
reasonable. 

Paragraph  (aX2)  of  the  regulations 
is  amended  to  provide  that  with  re¬ 
spect  to  obligations  issued  after  Sep¬ 
tember  1,  1978,  the  issuer  may  certify 
its  reasonable  expectations  as  to 
future  events  such  as  use  of  fimds. 
However,  the  issuer  may  not  certify 
conclusions  of  law  and  opinion  of 
counsel  is  no  longer  required.  An  addi¬ 
tional  amendment  to  paragraph  (a)(2) 
provides  that  the  Internal  Revenue 
Service  may  announce  that  future  cer¬ 
tifications  of  an  issuer  cannot  be  relied 
on  if  the  issuer  has  made  a  material 
misrepresentation  in  a  certification. 

Comments— I^uc  Hearing 

Before  adopting  these  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  that 
are  submitted  (preferable  six  copies) 
to  the  Commissioner  of  Internal  Reve¬ 
nue.  All  comments  will  be  available  for 
public  inspection  and  copying.  A 
public  hearing  will  be  held  in  accord- 
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ance  with  the  notice  of  hearing  pub¬ 
lished  in  this  issue  of  the  Federal  Rbo- 
ISTER. 

Drafting  Information 

The  principal  author  of  these  pro¬ 
posed  regulations  was  Katherine 
Newell  of  the  Legislation  and  Regula¬ 
tions  Division  of  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

PROPOSED  AMENDMENTS  TO  THE 
REGULATIONS 

The  proposed  amendments  to  26 
CFR  pait  1  are  as  follows: 

Paragraph  1.  Section  1.103-13  is 
amended  as  follows: 

1.  The  reference  to  “section  103(c)” 
in  paragraph  (aKl)  is  changed  to  “sec- 
Uon  103(b)”. 

2.  Wherever  “section  103  (d)”  ap¬ 
pears  as  a  reference  or  as  part  of  a  ref¬ 
erence,  such  reference  is  changed  to 
“section  103  (c)”. 

3.  The  second  and  third  sentences  in 
paragraph  (aK2Ki)  are  revised  and- a 
new  sentence  is  added  to  paragraph 
(aK2Ki)  after  the  third  sentence  as  re¬ 
vised. 

4.  The  reference  to  “this  section  and 
S  1.103-14”  in  paragraph  (aK2KiiKB)  is 
changed  to  “this  section,  $1,103-14, 
and  $  1.103-15”. 

5.  Paragraph  (aK2)  is  amended  by 
redesignating  subdivisions  (iii)  and  (iv) 
as  subdivisions  (iv)  and  (v),  by  insert¬ 
ing  a  new  subdivision  (iii),  by  revising 
subdivision  (iv)  as  redesignated,  and 
by  adding  new  examples  (3)  and  (4)  in 
subdivision  (v)  as  redesignated. 

6.  The  first  and  third  sentences  in 
paragraph  (bKl)(ii)  are  revised,  para¬ 
graph  (bXSXiiiKA)  is  revised  by 
adding  a  new  sentence  at  the  end 
there  of,  new  paragraphs  (bX5Xv), 
(bXSXvi),  and  (bXSXvil)  are  added, 
paragraph  (bXlOXiXC)  is  revised,  and 
a  new  paragraph  (bXll)  is  added. 

7.  Paragraph  (cXl)  is  amended  by 
adding  new  subdivisions  (ili)(D)  and 
(iv). 

8.  Paragraph  (c)  is  revised  by  rede¬ 
signating  subparagraph  (4)  as  subpara¬ 
graph  (6)  and  by  adding  new  subpara¬ 
graphs  (4)  and  (5). 

9.  Paragraph  (d)  is  redesignated  as 
paragraph  (h)  and  a  new  paragraph 
(d)  is  added. 

10.  Paragraphs  (fX4)(ii)  and 
(fX4Xiii)  are  revised  by  inserting 
“original”  before  “proceeds”  and  in¬ 
serting  “such  proceeds”  in  place  of 
“the  refunding  issue”,  by  redesignat¬ 
ing  paragraph  (fX4Xiv)  as  paragraph 
(fX4Xv),  and  by  adding  a  new  para- 
gn4>h  (fX4Xiv). 

11.  A  new  paragraph  (g)  is  added. 

$  1.103-13  Arbitrage  bonds. 

(a)  Scope.*  *  * 


(2)  ReasoncUtle  expectations.  (!)••• 
Thus,  an  obligation  is  not  an  arbitrage 
bond,  if,  based  on  the  reasonable  ex¬ 
pectations  on  the  date  of  issue  as  to 
the  use  of  the  proceeds  of  the  issue, 
the  proceeds  will  not  be  used  in  a 
manner  that  would  cause  the  obliga¬ 
tion  to  be  an  “arbitrage  bond”  imder 
section  103  (cX2),  this  section  and 
$1,103-14  and  $1,103-15.  Reasonable 
expectations  regarding  the  amount 
and  use  of  the  proceeds  on  or  before 
September  1,  1978;  may  be  established 
by  the  certification  described  in  subdi¬ 
vision  (ii)  of  this  subparagraph.  Rea¬ 
sonable  expectations  as  to  future 
events  regarding  a  governmental  obli¬ 
gation  issued  after  September  1,  1978, 
may  be  established  to  the  extent  per¬ 
mitted  by  the  certification  described 
in  subdivision  (iii)  of  this  subpara¬ 
graph.  •  •  • 

•  *  •  •  * 

(iii)  (A)  A  State  or  local  governmen¬ 
tal  unit  may  certify,  in  the  bond  in¬ 
denture  or  a  related  document,  reason¬ 
able  expectations  of  the  issuer  on  the 
date  of  the  issue  as  to  the  future 
events,  such  as  use  of  funds.  For  ex¬ 
ample,  matters  which  may  be  certified 
include:  The  use  to  which  amounts  re¬ 
ceived  from  sale  of  the  bonds  will  be 
put;  the  date  on  which  a  project  fi¬ 
nanced  by  a  sale  of  bonds  will  be  com¬ 
pleted;  the  amount  that  will  be  spent 
for  construction  of  a  such  a  project; 
and  that  a  reserve  or  replacement 
fund  of  a  certain  amount  will  be  estab¬ 
lished.  On  the  other  hand,  an  issuer 
may  not  certify  that  a  reserve  or  re¬ 
placement  fund  is  reasonably  required 
because  the  reasonableness  of  a  re¬ 
serve  fund  is  an  opinion  or  Judgment 
that  can  be  made  before  the  date  of  is¬ 
suance.  As  such  it  is  not  a  reasonable 
expectation  as  to  a  future  event. 

(B)  A  State  or  local  governmental 
unit  may  not  certify  conclusions  of  law 
(including  legal  characterizations  of 
future  events).  For  example,  an  issuer 
may  not  certify  the  statement  that  an 
obligation  is  not  an  arbitrage  bond,  or 
the  statement  that  a  major  portion  of 
the  proceeds  of  an  issue  is  not  reason¬ 
ably  expected  to  be  used  directly  or  in¬ 
directly  to  acquire  securities  or  obliga¬ 
tions  which  may  be  reasonably  expect¬ 
ed  to  produce  a  sdeld  over  the  term  of 
the  issue  which  is  materially  higher 
than  the  srield  on  the  obligations  of 
such  issue.  Both  these  statements  are 
conclusions  of  law.  In  addition,  a  unit 
may  not  certify  the  date  on  which  a 
temporary  period  ends  because  that  is 
a  conclusion  of  law.  Similarly,  a  unit 
may  not  certify  the  statement  that  an 
obligation  will  produce  a  certain  yield. 
This  is  because  the  statement  uses 
“yield”  as  a  defined  legal  term.  Thus, 
the  statement  assumes  that  yield  has 
been  determined  in  a  proper  manner, 
which  is  a  conclusion  of  law.  On  the 
other  hand,  a  unit  may  describe  the 


manner  in  which  it  has  computed 
yield  and  certify  that  the  yield  on  an 
obligation  (determined  in  the  manner 
described)  is  equal  to  a  certain 
ammmt.  In  this  statement  yield  is  not 
used  as  a  defined  legal  term.  There¬ 
fore,  the  statement  does  not  assume 
any  conclusions  of  law.  Further,  a  unit 
may  not  certify  that  the  original  pro¬ 
ceeds  of  an  issue  will  not  exceed  by 
more  than  5  percent  the  amount  nec¬ 
essary  for  the  purpose  of  the  issue. 
This  statement  uses  two  defined  legal 
terms:  “original  proceeds”  and  “issue”. 
On  the  other  hand,  a  unit  may  certify 
the  amount  that  will  be  received  from 
the  sale  of  certain  obligations  and  the 
amount  necessary  for  a  particular  pur¬ 
pose. 

(C)  An  officer  responsible  for  issuing 
the  bonds  must  act  for  the  issuer. 

(D)  In  addition  to  the  matters  certi¬ 
fied.  the  certification  must  set  forth 
the  facts  and  estimates  on  which  the 
issuer’s  expectations  are  based  and 
state  that,  to  the  best  of  the  knowl¬ 
edge  and  belief  of  the  certifying  offi¬ 
cer.  the  issuer’s  expectations  are  rea¬ 
sonable. 

(E)  (i)  If  the  temporary  period  for  a 
construction  issue  is  more  than  3  years 
but  not  more  than  5  years,  the  Issuer 
must  commission  an  independent  ar¬ 
chitect  or  engineer  to  prepare  a  study 
of  the  planned  construction. 

(2)  The  study  prepared  by  the  archi¬ 
tect  or  engineer  must  accompany  the 
certification  and  must  Include  an  esti¬ 
mated  completion  date  for  each  stage 
of  the  construction. 

(F)  Subsequent  events  do  not  affect 
a  certification  made  in  accordance 
with  this  subdivision. 

(ivXA)  If  a  certification  contains  a 
material  misrepresentation,  the  Com¬ 
missioner  may  disqualify  the  issuer. 
The  Commissioner  will  publish  notice 
that  the  issuer  is  disqualified  in  the 
Internal  Revenue  Bulletin.  The  dis¬ 
qualification  will  not  affect  bonds 
issued  before  the  notice  is  published. 

(B)  An  issuer  that  is  disqualified 
may  not  certify  an  issue  under  subdivi¬ 
sion  (ii)  or  (iii)  of  this  subparagraph. 

(C)  The  Commissioner  will  give  an 
issuer  reasonable  opportunity  to  be 
heard  before  it  is  disqualified. 

(D)  If  appropriate,  the  Commission¬ 
er  may  requalify  an  issuer.  The  Com¬ 
missioner  will  publish  notice  that  the 
issuer  has  been  requalified  in  the  In¬ 
ternal  Revenue  Bulletin. 

•  •  •  •  • 

(V)  •  •  • 

Example  (3).  (1)  The  facts  arc  the  same  as 
in  example  (IKl)  except  that  the  bonds  are 
issued  on  July  5,  1980,  and  all  other  dates 
are  appropriately  adjusted,  (^ty  A  Includes 
in  the  bond  Indenture  a  certification  which 
contains  a  statement  that  85  percent  of  the 
receipts  from  sale  of  the  bonds  will  be  used 
for  construction  costs  by  July  5, 1983. 

(11)  Construction  of  the  water  treatment 
facility  was  determined  by  the  Environmen- 
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tal  Protection  Agency  to  have  certain  ad¬ 
verse  environmental  effects.  Consequently, 
work  on  the  project  was  halted  and  the  fa¬ 
cility  was  redesigned  to  avoid  the  effects 
with  the  resiilt  that  85  percent  of  the  re¬ 
ceipts  from  sale  of  the  bonds  will  not  be  ex¬ 
pended  for  project  costs  by  July  5.  1983. 
The  certification  is  conclusive  as  to  the  issu¬ 
er’s  reasonable  expectations  that  85  percent 
of  receipts  will  be  expended  for  construction 
costs  by  July  5.  1983. 

(ill)  Under  the  cinnimstances  described  in 
subdivision  (11),  city  A  has  not  made  a  mate¬ 
rial  misrepresentation  in  the  certification 
which  would  permit  the  Commissioner  to 
disqualify  city  A  under  subdivision  (iv)  of 
this  subparagraph.  If,  however,  city  A  did 
not  actually  expect  that  85  percent  of  the 
receipts  from  sale  of  the  bonds  would  be 
used  for  construction  costs  by  July  5.  1983, 
the  Certification  would  contain  a  material 
misrepresntation.  Under  those  circum¬ 
stances,  the  Commissioner  may  disqualify 
city  A. 

Example  (4).  On  January  1.  1980,  city  A 
sells  $5  million  of  6  percent  refunding 
bonds.  City  A  certifies  the  bonds  in  the 
manner  provided  in  subdivision  (ill)  of  this 
subparagraph.  In  addition,  attorney  X  gives 
an  opinion  that  the  bonds  are  not  arbitrage 
bonds.  In  connection  with  the  refunding 
issue,  city  A  makes  use  of  a  certain  artifice 
or  device.  This  artifice  or  device  is  not  iden¬ 
tified  as  specifically  prohibited  by  section 
103(c)  or  the  regulations  thereunder.  How¬ 
ever.  as  a  result  of  the  artifice  or  device,  city 
A  is  able  to  exploit  the  difference  between 
tax-exempt  and  taxable  Interest  rates  to 
gain  a  ftaianclal  advantage.  This  financial 
advantage  serves  as  a  material  inducement 
for  city  A  to  sell  the  refunding  b<mds,  or  to 
issue  more  rehmding  bonds  than  would  be 
otherwise  be  necessary,  or  to  allow  the  re¬ 
funding  bonds  to  remain  outstanding  longer 
than  would  otherwise  be  necessary.  Based 
on  these  facts,  the  artifice  or  device  is  an  at¬ 
tempt  to  defeat  purposes  of  section  103(c). 
BecauM  section  103(c)  and  the  regulations 
thereunder  are  intended  to  prevent  the  use 
of  such  an  artifice  or  device,  the  legal  con¬ 
clusion  as  reached  by  attorney  X  is  errone¬ 
ous.  Therefore,  the  refunding  bonds  are  ar¬ 
bitrage  bonds  despite  the  certification. 

(b)  Definition.  •  •  • 

Arbitrage  bonds.  *  *  * 

(11)  A  major  portion  of  the  proceeds 
of  an  Issue  Is  any  amount  which  at  any 
time  exceeds  15  percent  of  the  original 
face  amount  of  the  issue.  *  *  *  See 
§1.103-14  (e)  for  special  rules  that 
miply  to  refunding  Issues.  *  *  * 

•  •  •  •  • 

(6)  Materially  higher.  •  •  • 

(ill)  (A)  •  •  •  Before  the  prior  Issue 
is  discharged,  materially  higher  than 
the  yield  on  a  refunding  issue  that  is 
issued  after  September  1,  1978,  means 
higher  than— 

Y-i- ($25,000  xY)/(P) 

where— 

(1)  “Y”  stands  for  the  jdeld  on  the 
issue,  and 

(2)  “P”  stands  for  the  amoimt  of  the 
original  pr(x:eeds  of  the  issue. 

•  •  •  •  • 


(V)  The  following  example  illustrates 
the  i4>plication  of  paragraph  (b)(5) 
(iv)  of  this  section: 

Example.  On  Jiily  1,  1977,  city  A  sells  $10 
million  of  7-percent  Series  A  revenue  bonds 
and  $5  million  of  4-percent  Series  B  special 
obligation  bonds  at  par  in  the  full  cash  de¬ 
feasance  of  a  prior  issue.  Assuming  that 
under  State  law  and  the  bond  indenture 
agreement  the  amoimt  necessary  to  defease 
the  prior  issue  is  only  $10  million,  para¬ 
graph  (bK5Kiv)  of  this  section  applies  to 
both  the  Series  A  and  the  Series  B  issue. 
Thus,  for  example,  if  transferred  proceeds 
of  the  Series  A  issue  are  invested  at  more 
than  7  percent,  the  Series  A  bonds  are  arbi¬ 
trage  bonds. 

(vl)  Despite  anything  in  §  1.103-13 

(b)  or  (e)  to  the  contrary,  §  1.103-13  (b) 
(5Kvii)  applies  to  any  acquired  obliga¬ 
tion  that  is  allocated  to  amounts  treat¬ 
ed  as  proceeds  under  §  1.103-13(g)  (re¬ 
lating  to  invested  sinking  funds). 

(vii)  Materially  higher  than  the 
yield  on  a  issue  means  higher  than— 

Y-K$5,000xY)/(P) 

where _ 

(a)  “Y”  Stands  for  the  yield  on  the 
issue,  and 

(B)  “F”  stands  for  the  maximum 
amount  that  will  be  accumulated  in  a 
sinking  fund  (or  funds)  for  the  issue. 

•  •  •  •  • 

(10) /SSMA  (!)••• 

(C)  Will  be  paid  out  of  substantially 
the  same  source  of  funds  (or  will  have 
substantially  the  same  claim  to  be 
paid  out  of  substantially  the  same 
source  of  funds). 

(11)  Discharged.  An  issue  is  “dis¬ 
charged”  when  all  obligations  that 
were  part  of  the  issue  are  retired. 

(c)  Computation  of  yield— il)  In  gen¬ 
eral.  *  *  * 

(iU)  •  •  • 

(D)  The  market  price  of  a  certificate 
of  deposit  issued  by  a  commercial  bank 
may  be  determined  as  the  bona  fide 
bid  price  quoted  by  a  dealer  who  main¬ 
tains  an  active  secondary  market  in 
such  certificates  of  deposit. 

(iv)  The  rules  in  paragraph  (cKl)(iii) 
shall  also  apply  to  acquired  obligations 
that  are  allocable  to  amounts  treated 
as  proceeds  under  paragraph  (g)  of 
this  section. 

•  «  «  •  • 

(4)  Student  loans.  Payments  made 
by  the  Commissioner  of  Education 
pursuant  to  section  127(a)  of  the  Edu¬ 
cation  Amendments  of  1976  are  not 
taken  into  account  in  determining 
yield  on  student  loan  notes. 

(5)  Certain  administrative  costs.  If— 

(A)  An  issue  is  issued  after  Septem¬ 
ber  1. 1978, 

(B)  The  original  proceeds  of  the 
issue  are  used  to  purchase  acquired 
purpose  obligations,  and 

(C)  The  obligor  pays  administrative 
costs  of  issuing,  carrying,  or  repaying 
the  issue. 


then  such  payments  shall  not  be  taken 
into  account  in  determining  yield.  The 
preceding  sentence  applies  whether  or 
not  such  payments  are  made  from 
bond  proceeds,  and  whether  or  not 
such  payments  merely  reimburse  the 
issuer. 

•  •  •  «  • 

(d)  Obligations  issued  after  Septem¬ 
ber  1,  1978- 

(1)  /n  general.  Despite  anything  in 
paragraph  (c)  to  the  contrary,  the 
rules  in  this  paragraph  apply  to  obli¬ 
gations  issued  after  September  1, 1978. 

(2)  Administrative  costs.  Administra¬ 
tive  costs  may  not  be  taken  into  ac¬ 
count  in  determing  yield. 

(3)  Purchase  price,  (i)  If  an  issue  of 
governmental  obligations  is  sold  to  the 
public,  the  term  “purchase  price” 
means  the  initial  offering  price  to  the 
public  (excluding  bond  houses,  bro¬ 
kers,  and  other  intermediaries). 

(ii)  If  an  issue  of  governmental  obli¬ 
gations  is  privately  placed,  the  pur¬ 
chase  price  of  each  obligation  is  the 
price  paid  by  the  first  buyer  of  the  ob¬ 
ligation.  For  this  purpose,  the  term 
“first  buyer”  does  not  include  any 
bend  house,  broker,  or  other  interme¬ 
diary. 

(ill)  If  the  purchase  price  of  an  obli¬ 
gation  is  unreasonably  low,  then  the 
yield  on  the  obligation  shall  be  deter¬ 
mined  as  if  its  purchase  price  were 
equal  to  its  fair  market  value  on  the 
date  of  issue. 

(4)  Illustrations.  The  following  ex¬ 
amples  illustrate  the  application  of 
this  paragraph: 

Example  (1).  On  January  1,  1979,  city  A 
■ells  a  $10  million  issue  of  10-year,  8-percent 
revenue  bond&  The  purchase  price  of  the 
issue  is  $9,800,000.  The  yield  on  the  revenue 
bonds  is  6.27  percent.  Administrative  costs 
are  not  taken  into  account  in  determining 
yield. 

Example  (2).  On  January  1,  1980,  city  B 
sells  $20  million  of  5-percent  general  obliga¬ 
tion  bonds  to  underwriter  X  for  $19,800,000. 
Underwriter  X  offers  and  sells  the  entire 
issue  to  the  public  at  par.  The  purchase 
price  of  the  issue  is  $20  million.  The  yield 
on  the  issue  is  5  percent.  The  underwriter’s 
spread  is  not  taken  into  account  in  deter¬ 
mining  yield. 

Example  (J).  On  January  1.  1981,  city  C 
sells  $12  million  of  revenue  bonds  and  uses 
part  of  the  proceeds  to  buy  a  6-percent 
Treasury  note  at  par.  ’The  yield  on  the 
’Treasury  note  is  6  percent.  Administrative 
costs  are  not  taken  into  account  in  deter¬ 
mining  yield. 

•  •  •  •  • 

(f)  Allocations  of  investments  and 
expenditures.  •  •  • 

(4)  Requirements.  *  *  * 

(iv)  Obligations  purchased  with 
amounts  treated  as  pr(x:eeds  under 
§  1.103-13(g)  (relating  to  invested  sink¬ 
ing  funds)  must  be  all(x»ted  to  such 
amounts. 

•  •  •  «  • 
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(g)  Invested  sinking  funds— 

(1)  Effective  date,  (i)  Except  as  pro¬ 
vided  In  fil.l03-13(gKlKii).  this  para¬ 
graph  I4>plie8  to  bonds  sold  after  May 
2. 1978. 

(11)  This  paragraph  does  not  apply  to 
bonds  sold  before  May  16, 1978,  if— 

(A)  The  sale  of  the  bonds  was  either 
authorized  or  approved  by  the  govern¬ 
ing  body  of  the  governmental  unit  is¬ 
suing  the  bonds  or  by  the  voters  of 
such  governmental  unit, 

(B)  Notice  of  sale  of  the  bonds  was 
given  as  required  by  law,  or 

(C)  A  bona  fide  written  offering 
statement  (or  preliminary  offering 
statement)  was  circulated  to  potential 
purchasers,  before  May  3,  1978;  Pro¬ 
vided,  That  the  bonds  are  issued  within 
a  reasonable  time  after  they  are  sold. 

(2)  In  oeneraL  Amounts  accumulated 
in  a  sinking  fund  for  an  issue  are 
treated  as  proceeds  of  the  issue. 

(3)  Sinking  fund.  The  term  “sinking 
fund”  includes  a  debt  service  fund,  or 
any  similar  fund,  to  the  extent  that 
the  issuer  reasonably  expects  to  use 
Uie  fund  to  pay  principal  or  interest 
on  the  issue. 

(4)  Withdrawals.  Amounts  with¬ 
drawn  from  a  sinking  fund  are  not 
treated  as  proceeds  imder  this  para¬ 
graph  aft^r  they  are  withdrawn. 

(5)  Prior  issue.  Proceeds  of  the  prior 
issue  are  not  treated  as  proceeds  of  a 
refunding  issue  under  this  paragraph. 
See,  however.  §  1.103-14(eK2KU)  for 
rules  relating  to  transferred  proceeds. 

Par.  2.  Section  1.103-14  is  amended 
as  follows; 

1.  Wherever  “section  103(d)”  ap¬ 
pears  as  a  reference  or  as  part  of  a  ref¬ 
erence,  such  reference  is  changed  to 
“section  103(c)”. 

2.  New  paragraphs  (b)(9),  (bXlO), 
and  (bXll)  are  added  to  read  as  set 
forth  below. 

3.  In  paragraph  (cX2Xiii).  “anticipat¬ 
ed  tax  or  other  revenues”  is  replaced 
by  “issue.” 

4.  In  paragraph  (eXl-AXiv),  "Exam¬ 
ple  (V)”  is  corrected  to  read  “Example 
(1)”  and  “special  obligation  bonds”  is 
r^laced  by  “guaranteed  revenue 
bonds”  in  example  (3). 

5.  Two  new  sentences  are  added  In 
place  of  the  fourth  sentence  in  para- 
gnqih  (eX2Xii)  to  read  as  set  forth 
below. 

6.  Paragnqjhs  (eX4Xiii)  and 
(eXSXiii)  are  revised  by  inserting 
“paragraph  (eXl-B)  (iii)  and  (iv)”  in 
place  of  “paragraph  (eXlXii)”. 

S  1.103-14  Temporary  investnieiits,  rceerve 
AumI,  aad  rounding  Lnues. 

•  •  *  •  • 

(b)  Temporary  period.  •  •  • 

(9)  Invested  sinking  funds.  Thirty 
days  is  the  temporary  period  for 
amounts  treated  as  proceeds  of  an 


issue  solely  because  they  are  accumu¬ 
lated  in  a  sinking  fund  for  the  issue 
(see  5 1.103-13(g)).  The  temporary 
period  begins  on  the  date  of  accumula¬ 
tion. 

(10)  Debt  service  fund.  Despite  sub- 
paragnq}h  (9)  of  this  paragraph.  13 
months  is  the  t«nporary  period  for 
amounts  contributed  to  a  bona  fide 
debt  service  fund;  provided  that  each 
such  amount  is  spent  before  the  end 
of  the  temporary  period. 

(11)  Interest  Despite  subparagraph 
(9)  of  this  paragraph,  one  year  is  the 
temporary  period  for  amoimts  re¬ 
ceived  from  investment  of  a  sinking 
fund. 

•  •  •  *  • 

(e)  Refunding  issue.  *  *  • 

(2)  Definitions.  *  *  * 

(ii)  •  •  •  Generally,  it  is  not  neces¬ 
sary  to  apply  the  preceding  two  sen¬ 
tences  for  purposes  of  §  1.103-14(e)  (4) 
and  (5).  (This  is  because  of  §  1.103- 
14(eX6),  which  treats  different  parts 
of  the  prior  issue  as  separate  issues.) 

•  •  •  •  • 

Par.  S.  Section  1.103-15  is  amended 
as  follows: 

1.  The  portion  of  paragraph  (cXl) 
that  follows  subdivision  (iv)  is  revised 
to  read  as  set  forth  below. 

2.  Paragraphs  (g),  (h),  and  (i)  are  re¬ 
designated  as  paragraphs  (h).  (i),  and 
(j)  respectively,  paragraph  (J)  is  redes¬ 
ignated  as  paragraph  (1),  and  new 
paragraphs  (g)  and  (k)  are  added  to 
read  as  set  forth  below. 

3.  Example  (4)  of  paragraph  (1)  as  re¬ 
designated  is  revised  by  dieting 
“$35,000”  from  item  (cX8)  and  “1980” 
from  item  (dX4)  and  inserting  respec¬ 
tively,  “$15,000”  and  “1990”  in  lieu 
thereof. 

S  1.103-lS  ExceM  proceeds. 

•  •  •  •  • 

(c)  Excess  proceeds.^1)  In  general. 

.  •  * 

(V)  Proceeds  that  will  be  used  to  pay 
the  administrative  costs  of— 

(A)  Repaying  the  prior  issue, 

(B)  Carrying  and  repaying  the  re¬ 
funding  issue,  or 

(C)  Purchasing,  carrying,  and  selling 
or  redeeming  obligations  acquired 
with  the  proceeds  of  the  refimding 
issue; 

(vi)  Transferred  proceeds  that  will 
used  for  the  purpose  of  the  prior  issue; 

(vii)  Investment  proceeds  derived 
from  the  investment  of  a  reasonably 
required  reserve  or  replacement  fund; 

(viii)  Interest  on  acquired  purpose 
obligations;  and 

(ix)  Amounts  treated  as  proceeds 
solely  because  they  are  accumulated  in 
a  sinking  fimd  for  the  refunding  issue 
(see  S  1.103-13(g)). 

•  •  •  *  • 


(g)  Fourth  exceptUm;  temporary 
period.  This  section  shaU  not  apply  to 
a  refunding  issue  if  the  prior  issue  is 
discharged  within  180  days  after  the 
refunding  bonds  are  issued. 

•  •  •  «  • 

(k)  Invested  sinking  funds.  If  a  re¬ 
funding  issue  is  sold  after  the  effective 
date  of  §  1.103-13(g).  then  amounts  ac¬ 
cumulated  in  a  sinking  fund  for  the 
prior  issue  are  treated  as  proceeds  of 
the  refunding  issue  for  purposes  of 
this  section. 

Jerobie  Kurtz, 
Commissioner  of 
Internal  Revenue. 

CFR  Doc.  T6-13380  PUed  5-3-76;  10:12  am] 
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[MCHtywi  1] 

[LR-1671] 

INCOME  TAX 

AfMtrag*  Bonds;  Public  HooHng  on  froposod 
lUgukitfom 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Public  hearing  on  proposed 
regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
amendments  to  the  arbitral  bonds 
regulations. 

DATES:  The  public  hearing  will  be 
held  on  July  25,  1978,  beginning  at  10 
a.m.  Outlines  of  oral  comments  must 
be  delivered  or  mailed  by  July  7,  1978. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Reve¬ 
nue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  D.C.  The 
outline  for  oral  comments  on  the  pro¬ 
posed  ammdments  to  the  regulations 
should  be  submitted  to  the  Commis¬ 
sioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-1671).  1111  ConstituUon 
Ave.  NW..  Washington.  D.C.  20224. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  Bradley  or  Charles  Hayden 
of  the  Legislation  and  Regulations 
Division.  Office  of  Chief  Counsel,  In¬ 
ternal  Revenue  Service,  1111  Consti¬ 
tution  Avenue  NW..  Washington. 
D.C.  20224;  telephone.  202-566-3935, 
not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION; 
The  subject  of  the  public  hearing  is 
proposed  amendments  to  the  arbitrage 
bonds  regulations  under  section  103(c) 
of  the  Internal  Revenue  Code  of  1954. 
These  proposed  amendments  appear 
in  this  issue  of  the  Federal  Register. 

On  May  3.  1973,  the  Federal  Regis¬ 
ter  published  proposed  Income  Tax 
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Regulations  (26  CFR  Part  1)  under 
section  103  of  the  Internal  Revenue 
Code  of  1954  (38  FR  10944).  The  pro¬ 
posed  regulations  were  revised  by  no¬ 
tices  of  proposed  rulemaking  pub¬ 
lished  in  the  Federal  Register  for  De¬ 
cember  3,  1975  (40  FR  56488),  October 
9. 1976  (41  FR  47679),  May  31, 1977  (42 
FR  27610),  and  June  9,  1977  (42  FR 
29517)  and  corrected  by  notices  pub¬ 
lished  in  the  Federal  Register  for 
May  11, 1973  (38  FR  12405),  December 
18,  1975  (40  FR  58656),  November  24, 
1976  (41  FR  51840),  and  June  21,  1977 
(42  FR  31462).  The  proposed  regula¬ 
tions  which  are  the  subject  of  this 
hearing  further  revise  the  proposed 
regulations. 

The  rules  of  S  601.601(aK3)  of  the 
Statement  of  Procedural  Rules  (26 
CFR  Part  601)  shall  apply  with  re¬ 
spect  to  the  public  hearing.  Persons 
who  have  submitted  written  comments 
within  the  time  prescribed  in  the 
notice  of  proposed  amendments  and 
who  desire  to  present  oral  comments 
at  the  hearing  on  the  proposed  amend¬ 
ments  must  submit  an  outline  of  the 
comments  to  be  presented  at  the  hear¬ 
ing  and  the  time  they  wish  to  devote 
to  each  subject.  As  stated  above,  this 
outUne  must  be  delivered  or  mailed  by 
July  7,  1978.  Outlines  of  oral  com¬ 
ments  will  be  acknowledged  by  tele¬ 
phone  upon  receipt.  Those  who  submit 
outlines  but  receive  no  acknowledg¬ 
ment  within  a  reasonable  amount  of 
time  after  mailing  should  contact  Mr. 
Bradley  or  Mr.  Hayden. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation  ex¬ 
clusive  of  the  time  taken  by  questions 
from  the  panel  for  the  Government 
and  answers  to  these  questions. 

Because  of  controlled  access  restric¬ 
tions,  those  attending  the  hearing 
cannot  be  admitted  beyond  the  lobby 
of  the  Internal  Revenue  Building  until 
9:45  ajn. 

An  agenda  showing  the  scheduling 
of  the  speakers  will  be  made  after  out¬ 
lines  are  received  from  the  speakers. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Dated:  May  3, 1978. 

Robert  A.  Bley, 
Director,  Legislation  and 
Regvlations  Division. 

[PR  Doc.  78-12489  Piled  5-3-78;  4:47  pm) 
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[36  cm  Port  1] 

(LR-141-76) 

INCOME  TAX 

Deprociotien  of  Property  Attributoblo  To  Reha¬ 
bilitation  Expendituret  Incurred  With  Respect 
to  Low-Inconie  Rental  Housing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  document  contains 
proposed  rules  relating  to  the  depreci¬ 
ation  of  property  attributable  to  ex¬ 
penditures  incurred  to  rehabilitate 
low-income  rental  housing.  The  pro¬ 
posed  regulations  reflect  amendments 
made  to  section  167(k)  of  the  Code  by 
the  Tax  Reform  Act  of  1976  and  the 
Act  of  November  12, 1977. 

DATES:  Written  comments  and  re¬ 
quests  for  a  public  hearing  miLst  be  de¬ 
livered  or  mailed  by  July  5,  1978.  The 
amendments  generally  apply  to  prop¬ 
erty  attributable  to  rehabilitation  ex¬ 
penditures  paid  or  incurred  after  De¬ 
cember  31,  1975.  In  addition,  the 
amendments  propose  to  extend  the 
time  for  making  an  election  with  re¬ 
spect  to  property  attributable  to  ex¬ 
penditures  paid  or  Incurred  after  De¬ 
cember  31,  1975,  until  90  days  after 
the  amendments  are  adopted. 

ADDRESS:  Send  comments  and  re¬ 
quests  for  a  public  hearing  to  Commis¬ 
sioner  of  Internal  Revenue,  Attention: 
CC;LR:T  (LR-141-76),  Washington. 
D.C.  20224. 

FOR  FURTHER  INFORMATION 
CONTACrr; 

Charles  M.  Whedbee  of  the  Legisla¬ 
tion  and  Regulations  Division,  Office 
of  the  Chief  Counsel.  Internal  Reve¬ 
nue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  D.C. 
20224  Attention:  CC;LR:T  (202-566- 
3487)  (Not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION; 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax  Regu¬ 
lations  (26  CFR  Part  1)  imder  section 
167(k)  of  the  Code  relates  to  the  de¬ 
preciation  of  property  attributable  to 
expenditures  to  rehabilitate  low- 
income  rental  housing.  The  Tax 
Reform  Act  of  1976  (Pub.  L.  94-455) 
and  the  Act  of  November  12,  1977 
(Pub.  L.  95-171)  extended  the  general 
cut-off  date  for  qualifying  expendi¬ 
tures  from  January  1, 1976,  to  January 
1,  1979.  In  addition,  certain  expendi¬ 
tures  incurred  pursuant  to  a  binding 
contract  entered  into  before  January 
1,  1979,  or  with  respect  to  low-income 
rental  housing  the  rehabilitation  of 
which  has  begun  before  January  1, 
1979,  are  deemed  to  be  incurred  before 
January  1, 1979.  Because  these  amend¬ 
ments  clearly  indicate  a  congressional 
policy  to  stimulate  rehabilitation  of 
low-income  housing,  the  proposed 
amendments  to  the  regulations  utilize 
a  somewhat  broader  approach  to  the 
determination  of  a  binding  contract 
entered  into  before  January  1.  1979, 
than  may  be  found  in  regulations 
under  other  sections  of  the  Code 
where  different  congressional  objec¬ 
tives  are  apparent. 


The  1976  Act  also  increased  to 
$20,000  the  per-dwelllng-unit  ceiling 
on  qualifying  expenditures,  effective 
with  respect  to  expenditures  incurred 
after  December  31,  1975.  The  1976  Act 
also  requires  that  the  Secretary  of  the 
Treasury  (or  his  delegate)  define,  by 
regulations,  families  and  individuals  of 
low  or  moderate  income  in  a  manner 
consistent  with  the  leased  housing 
program  under  section  8  of  the  United 
States  Housing  Act  of  1937.  The  pro¬ 
posed  amendments  to  the  regulations 
reflect  these  amendments  to  section 
167(k)  of  the  Code. 

The  proposed  amendments  also 
make  clear  that  a  dwelling  unit  held 
for  occupancy  by  individuals  or  fami¬ 
lies  of  low  or  moderate  income  may 
qualify  as  low-income  rental  housing, 
even  though  other  dwelling  units  in 
the  same  building  are  held  for  occu¬ 
pancy  by  persons  not  of  low  or  moder¬ 
ate  income. 

The  proposed  amendments  are  to  be 
issued  under  the  authority  contained 
in  section  167(k)(3KB)  of  the  Internal 
Revenue  Code  of  1954  (83  Stat.  651,  90 
Stat.  1530;  26  U.S.C.  167(kK3KB))  and 
section  7805  of  the  Internal  Revenue 
Code  of  1954  (68  A  Stat.  917;  26  U.S.C. 
7805). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed  reg¬ 
ulations,  consideration  will  be  given  to 
any  written  comments  that  are  sub¬ 
mitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A 
public  healing  will  be  held  upon  writ¬ 
ten  request  to  the  Commissioner  by 
any  person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these  pro¬ 
posed  regulations  was  Charles  M. 
Whedbee  of  the  Legislation  and  Regu¬ 
lations  Division.  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26 
CFR  Part  1  are  as  follows: 

Paragraph  1.  Section  1.167(k)  is  de¬ 
leted. 

Par.  2.  Section  1.167(k)-l  is  amended 
as  follows: 

1.  Paragraph  (a)(1)  is  amended  by 
striking  out  “January  1,  1975“  in  the 
first  sentence  and  inserting  in  lieu 
thereof  “January  1,  1979”. 
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2.  The  first  sentence  of  paragraph 
(aX2)  is  amended  by  striking  out  "De- 
cemb«-  31,  1974”  and  inserting  in  lieu 
thereof  "December  31, 1978”. 

3.  The  second  sentence  of  paragn4>h 
(aK2)  is  amended  by  striking  out  "Jan¬ 
uary  1,  1975”  and  inserting  in  lieu 
thereof  "January  1, 1979”. 

4.  A  new  paragraph  (d)  is  added  at 
the  end  to  read  as  set  forth  below. 

i  1.197  Iky-l  Depreciation  of  property  air 
tribuUMe  to  rOiabilitation  expendi¬ 
tures. 

*  •  •  •  • 

(d)  Expenditure  deemed  incurred  before 
January  1,  1979.  For  purposes  of  paragraph 
(a)  of  this  section— 

(1)  Rehabilitation  expenditures  (including 
rehabilitation  expenditures  that  are  treated 
as  paid  or  incurred  by  the  taxpayer  by 
reason  of  paragraph  (bXl)  of  this  section) 
that  are  incurred  pursuant  to  a  binding  omi- 
tract  entered  into  before  January  1,  1979, 
are  deemed  to  be  incurred  before  January  1, 
1979.  The  contract  must  require  (i)  the  re- 
haUlitation  to  be  performed  for  the  taxpay¬ 
er  (or  the  person  or  persons  other  than  the 
taxpayer  described  in  paragnq)h  (bXl)  of 
this  section)  in  accordance  with  his  specifi¬ 
cations,  or  (li)  the  taxpayer  (or  th»  person 
or  persons  other  than  the  taxpayer  de¬ 
scribed  in  paragraph  (bXl)  of  this  section) 
to  perform  the  rehabilitation  (or  to  have 
the  work  performed  for  him  in  accordance 
arith  his  specifications).  The  contract,  as  of 
December  31,  1978,  must  also  specifically 
identify  the  existing  building  (or  buildings) 
in  connection  with  which  the  rehabilitation 
expenditures  are  to  be  incurred,  and  the  ex¬ 
penditures  must  be  iiunirred  in  connection 
srith  that  building  (or  buildings).  A  contract 
may  be  binding,  for  purposes  of  section 
l(r7(kXSXD)  and  this  section,  even  if  It  is 
subject  to  the  happening  of  certain  contin¬ 
gencies  (such  as  the  obtaining  of  financing 
from  a  third  party)  which  have  not  occurred 
by  January  1. 1979:  Provided,  That  the  hap¬ 
pening  of  the  contingencies  is  not  within 
the  unrestricted  control  of  the  taxpayer  (or 
the  person  or  persons  other  than  the  tax¬ 
payer  described  in  paragraph  (bXl)  of  this 
section)  and  the  contingencies  in  fact  occur. 
In  any  event,  a  <»ntract  that  does  not  repre¬ 
sent  a  bona  fide  agreement  negotiated  at 
arms-length  shall  not  be  considered  a  bind¬ 
ing  contract  for  purposes  of  section 
167(kX3XD).  For  purposes  of  section 
167(kX3XD),  a  binding  contract  includes  an 
agreement,  entered  into  pursuant  to  section 
8  of  the  United  States  Housing  Act  of  1937, 
between  the  taxpayer  (or  the  person  or  per¬ 
sons  other  than  the  taxpayer  described  in 
paragraph  (bXl)  of  this  section)  and  the  De- 
partment  of  Housing  and  Urban  Develop¬ 
ment  ("HUD”)  or  a  public  housing  agency 
(“PHA”)  providing  that  upon  completion  of 
rehabilitation  in  accordance  with  the  tax¬ 
payer’s  final  proposal,  uUD  or  the  PHA  will 
enter  into  a  housing  assistance  payments 
contract  with  the  taxpayer  (or  such  other 
person  or  persons).  For  purposes  of  the  pre¬ 
ceding  sentence,  “agreement",  "final  pro¬ 
posal”,  “public  housing  agency”,  and  “hous¬ 
ing  assistance  payments  contract”  have  the 
same  meaning  as  those  terms  have  in  24 
CFR  Part  881  (relating  to  substantial  reha¬ 
bilitation  \mder  the  section  8  housing  assist¬ 
ance  pasmients  program). 

(2)  Rehabilitation  expraiditures  (including 
rehabilitation  expenditures  that  are  treated 


as  having  been  paid  <»-  incurred  by  the  tax¬ 
payer  by  reason  of  paragraph  (bXl)  of  this 
section)  incurred  with  respect  to  low-income 
rental  housing  the  rehabilitation  of  which 
has  begun  before  January  1.  1979.  are 
deemed  to  be  incurred  before  that  date.  For 
purposes  of  determining  whether  rehabilita¬ 
tion  has  begun  before  January  1.  1979,  each 
dwelling  unit  (see  1 1.167(k)-3(c))  shaU  be 
considered  separately.  Rehabilitation  begins 
upon  the  commencement  of  physical  work 
at  the  site  of  the  dwelling  unit,  as  distin¬ 
guished  from  the  beginning  of,  or  engaging 
In.  other  preliminary  activitieB.  such  as  the 
preparation  of  architect’s  sketches.  The  de¬ 
termination  of  whether  physical  work  has 
begun  shall  be  based  upon  all  the  facts  and 
circumstances  of  a  particular  case.  In  gener¬ 
al.  where  the  physical  work  which  has  com¬ 
menced  before  January  1.  1979,  represents 
rehabiUtaticm  expenditures  which  are  allo¬ 
cable  under  1 1.167(k)-2(d)  to  more  than  one 
dwelling  unit  (such  as  the  cost  of  replacing 
the  roof  of  an  existing  structure),  such  work 
may  be  treated  as  having  been  done  on  units 
to  which  the  expenditures  are  allocable. 

Par.  3.  Section  1.167(k)-2  is  amend¬ 
ed  as  follows: 

1.  The  third  sentence  of  paragraph 

(a)  is  amended  by  striking  out  "1974” 
and  inserting  in  lieu  thereof  “1978”. 

2.  The  first  two  sentences  of  para¬ 
graph  (cKl)  are  deleted  and  four  new 
sentences  are  inserted  in  lieu  thereof 
to  read  as  set  forth  below. 

3.  The  last  sentence  of  paragraph 
(cXl)  is  amended  by  striking  out  “limi¬ 
tation"  and  inserting  in  lieu  thereof 
“limitations”. 

4.  Paragnu^h  (cX2)  is  amended  by 
striking  out  “following  example:”  and 
^‘Example.  ”  and  inserting  in  lieu  there¬ 
of  “following  examples:”  and  "Exam¬ 
ple  (1).”,  respectively. 

5.  A  new  example  (2)  is  inserted 
after  example  (1)  in  paragraph  (c)(2). 
to  read  as  set  forth  below. 

6.  Paragraph  (e)  is  amended  as  fol¬ 
lows: 

(a)  Subparagraph  (1)  is  amended  by 
striking  out  “For  purposes  of”  in  the 
first  sentence  and  inserting  in  lieu 
thereof  “Except  as  provided  in  para¬ 
graph  (eX2)  of  this  section,  for  pur¬ 
poses  or’. 

(b)  Subparagraph  (2)  is  redesignated 
as  subparagraph  (3). 

(c)  A  new  subparagraph  (2)  is  added 
after  subparagraph  (1).  to  read  as  set 
forth  below. 

il.197i.ky-2  Limitations. 

•  •  •  •  • 

(c)  Maximum  amount  (1)  In  general,  the 
maximum  amount  of  rehabilitation  expend¬ 
itures  paid  or  incurred  by  the  taxpayer  with 
respect  to  any  dwelling  xmit  which  hiay  be 
taken  into  account  under  section  167(k)  is 
820,000.  However,  in  the  case  of  rehabilita¬ 
tion  expenditures  incurred  before  January 
1.  1976,  the  amoimt  of  such  expenditures 
paid  or  incurred  by  the  taxpayer  with  re¬ 
spect  to  any  dwelling  unit  which  may  be 
taken  into  account  under  section  167(k)  is 
limited  to  81S.000.  The  rules  in  Sl-i07(k)- 
l(aX2)  shall  apply  in  determining  whether 
an  expenditure  is  incurred  before  January  1, 


1976.  Property  attributable  to  amounts  in 
excess  of  $20,000  (or.  if  applicable.  $15,000) 
may  qualify  for  the  reasonable  allowance 
provided  by  seetiOD  167(a).  *  *  * 

(2)  •  •  • 

Example  (8).  X.  a  calendar  year  taxpayer 
oa  the  cash  receipts  and  disbursements 
method  of  accounting,  spends  a  total  of 
$22,000  for  rehabilitatioa  of  (»e  dwelling 
unit  in  an  existing  building  held  for  low- 
income  rental  housing.  X  would  be  consid¬ 
ered.  under  the  accrual  method  of  account¬ 
ing.  to  have  Incurred  $19,000  of  the  expendi¬ 
tures  in  1975  and  $3,000  in  1976.  The  ex¬ 
penditures  qualify  as  rehabilitation  expend¬ 
itures  under  §1.167(k>-S.  Because  of  the 
$15,000  limitation  with  respect  to  rehabilita¬ 
tion  expenditures  incurred  before  January 
1,  1976,  property  attributable  incurred  in 

1975  qualifies  for  an  election  under  section 
167(k).  ’The  $4,000  of  expenditures  incurred 
in  1975  with  respect  to  which  X  cannot 
make  a  valid  election  is  not  taken  into  ac- 
ooimt  in  applying  the  $20,000  limitation. 
Therefore,  property  attributable  to  the 
entire  $3,000  of  expenditures  Incurred  in 

1976  qualifies  for  an  election  under  section 
167(k). 

•  •  •  •  • 

(e)  Special  rule.  •  •  • 

(2)  In  determining,  for  purposes  of  the 
$15,000  limitation  described  in  the  second 
sentence  of  paragraph  (cXl)  of  this  section, 
whether  a  rehabilitation  expenditure  is  in¬ 
curred  before  January  1,  1976,  a  rehabilita¬ 
tion  expenditure  treated  as  having  been 
paid  or  incurred  by  the  taxpayer  by  reason 
of  91-167(k)-l(bXl)  shall  be  deemed  to  have 
been  incurred  on  the  date  the  expenditure 
would  be  considered  incurred  under  the  ac¬ 
crual  method  of  accounting  by  the  person 
or  persons  who  actually  incurred  the  ex¬ 
penditure.  regardless  of  the  method  of  ac¬ 
counting  used  by  that  person  or  persons. 

•  •  *  0  • 

Par.  4.  Section  1.167(k)-3  is  amended 
as  follows: 

1.  Paragraph  (bXlKi)  is  amended  by 
inserting  two  new  sentences  after  the 
first  sentence  to  read  as  set  forth 
below. 

2.  Paragraphs  (bK2)  and  (bK3)  are 
revised  as  set  forth  below. 

3. *  Paragraph  (b)(4)  is  amended  by 
striking  out  “close  of  the  certification 
year”  each  place  it  appears  and  insert¬ 
ing  in  lieu  thereof  “beginning  of  the 
certification  year”,  by  amending  the 
fourth  sentence  as  set  forth  below, 
and  by  deleting  the  fifth  and  sixth 
sentences. 

4.  Paragraph  (bX5)  is  redesignated 
as  paragraph  (b)(6)  and  a  new  para¬ 
graph  (bX5)  is  added  to  read  as  set 
forth  below. 

5.  Example  (1)  and  Example  (2)  in 
paragraph  (bX6).  as  redesignated,  are 
revised  as  set  forth  below. 

il.l67ik)-3  Definitions. 

0  •  m  0  0 

(b)  Low-income  rental  housing— il)  In 
general  (i)  *  *  *  A  dwelling  unit  held  for  oc¬ 
cupancy  by  families  and  individuals  of  low 
or  moderate  income  may  qualify  as  low- 
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income  rental  housing  even  though  other 
dwelling  units  in  the  same  building  are  held 
for  occupancy  by  persons  who  are  not  of  low 
or  moderate  income.  On  the  other  hand,  a 
dwelling  unit  held  for  occupancy  by  persons 
who  are  not  of  low  or  moderate  income  does 
not  qualify  as  low-income  rental  housing, 
even  though  other  dwelling  units  in  the 
same  building  are  held  for  occupancy  by 
families  and  individuals  of  low  or  moderate 
income.  •  •  • 


•  •  •  •  • 

(2)  Definition  of  low  or  moderate  income. 
The  occupants  of  a  dwelling  unit  are  consid¬ 
ered  families  and  individuals  of  low  or  mod¬ 
erate  income  for  purposes  of  section  167(k) 
only  if  their  adjusted  income  (computed  in 
the  manner  prescribed  in  paragraph  (bX3) 
of  this  section)  does  not  exceed  80  percent 
of  the  median  income  for  the  area,  as  deter¬ 
mined  with  adjustments  for  smaller  and 
larger  families  by  the  Secretary  of  Housing 
and  Urban  Development  for  the  piui?oses  of 
applying  section  8<fKl)  of  the  United  States 
Housing  Act  of  1937.  as  amended  (42  UH.C. 
1437f(fKl)).  except  that  if.  for  purposes  of 
applying  such  section,  the  S^retary  of 
Housing  and  Urban  Development  estab¬ 
lishes  an  income  ceiling  higher  or  lower 
than  80  percent  of  the  median  for  the  area, 
the  higher  or  lower  Income  ceiling  shall 
apply.  Notwithstanding  the  preceding  sen¬ 
tence.  the  occupants  of  a  dwelling  unit  shall 
not  be  considered  as  individuals  and  families 
of  low  or  moderate  income  if  all  the  occu¬ 
pants  are  students  (as  defined  in  section 
151(eK4)).  no  one  of  whom  is  entitled  to  file 
a  Joint  return  under  section  6013.  All  deter¬ 
minations  under  this  subparagraph  shaU  be 
made  as  of  the  first  day  of  the  certification 
year  (as  defined  in  paragraph  (bK3)  of  this 
section). 

(3)  Adjusted  income  (i)  The  adjusted 
Income  of  a  family  or  Individual  is  the  an¬ 
ticipated  total  amount  Income  of  the  family 
or  individual  for  the  certification  year,  de¬ 
termined  in  accordance  with  the  criteria 
prescribed  by  the  Secretary  of  Housing  and 
Urban  Development  under  section  8(fK3)  of 
the  United  States  Housing  Act  of  1937.  as 
amended  (42  UJS.C.  1437f(fK3)),  for  pur¬ 
poses  of  determining  whether  a  family  is  a 
lower-income  family  within  the  meaning  of 
section  8(fKl)  of  the  Act.  The  adjusted 
income  of  a  family  or  individual  shall  be 
computed  solely  from  the  Income  certifica¬ 
tions  required  by  paragraph  (bK4)  of  this 
section  and  shall  be  computed  with  respect 
to  the  “certification  year”  of  the  person. 
Adjusted  Income  is  not  affected  by  income 
earned  or  received  during  the  certification 
year  that  is  not  Included  in  the  income  cer¬ 
tification.  The  "certification  year"  for  any 
person  is  the  12-month  period  which  begins 
on  the  later  of  (A)  the  date  on  which  the 
property  attibutable  to  the  expenditures  al¬ 
located  to  the  dwelling  unit  occupied  by  the 
person  is  placed  in  service  (see  Sl-167(k>- 
l(bK3)),  or  (B)  the  date  on  which  the 
person  first  occupies  the  unit  on  a  rental 
basis,  or  signs  a  lease  with  respect  to  the 
unit,  whichever  occurs  first.  Adjusted 
income  must  be  determined  with  respect  to 
the  actual  occupants  of  the  dwelling  unit. 
I^>r  purposes  of  the  preceding  sentence,  if 
any  Income  of  a  family  member  who  is  not 
living  in  the  dwelling  unit  would  be  taken 
into  account  imder  the  criteria  prescribed 
by  the  Secretary  of  Housing  and  Urban  De¬ 
velopment  referred  to  in  the  first  sentence 
of  this  subparagraph,  that  person  shall  be 


considered  to  be  an  occupant  of  the  dwell¬ 
ing  unit.  The  term  "family”,  for  purposes  of 
section  167(k).  means  two  or  more  persons 
related  by  blood,  marriage,  or  operation  of 
law. 

(ii)  The  principles  of  this  subparagraph 
may  be  illustrated  by  the  following  exam¬ 
ple; 

Example  Family  X  first  signs  a  lease  on  a 
rehabilitated  dwelling  unit  on  January  1, 
1977,  which  the  family  first  occupies  on 
January  25,  1977.  All  expenditures  with  re¬ 
spect  to  the  rehabilitation  of  the  dwelling 
unit  were  paid  or  incurred  by  the  taxpayer 
after  December  31, 1975. 

The  certification  year  for  members  of 
family  X  is  the  12-month  period  beginning 
on  January  1,  1977.  All  income  earned  by 
funily  X  in  1976  is  disregarded.  Instead,  the 
determination  of  adjusted  Income  shall  be 
made  with  respect  to  the  total  anticipated 
annual  income  of  the  family  for  the  calen¬ 
dar  year  1977,  computed  in  accordance  with 
the  criteria  prescribed  by  the  Secretary  of 
Housing  and  Urban  Development  referred 
to  in  the  first  sentence  of  this  subpara¬ 
graph. 

(4)  Income  certification.  •  •  •  The  income 
certification  shall  contain  a  statement  of 
the  anticipated  total  annual  income  for  the 
certification  year  of  each  person  who  pro¬ 
poses  to  live  in  the  dwelling  unit  during  the 
certification  year,  the  number  of  minors 
who  propose  to  live  in  the  dwelling  unit 
during  the  certification  year,  the  anticipat¬ 
ed  total  annual  income  of  such  minors,  and 
a  description  of  any  payments  expected  to 
be  received  during  the  certification  year 
which  are  not  considered  to  be  income,  all 
determined  in  accordance  with  the  criteria 
prescribed  by  the  Secretary  of  Housing  and 
Urban  Development  referred  to  in  para¬ 
graph  (bK3)  of  this  section.  *  *  * 

(5)  Effective  date  Paragraph  (bK2),  (3), 

and  (4)  of  this  section  shall  apply  to  proper¬ 
ty  attributable  to  expenditutes  which  are 
paid  or  incurred  after  December  31.  1975. 
(For  purposes  of  applying  this  subpara¬ 
graph.  rehabilitation  expenditures  treated 
as  having  been  paid  or  incurred  by  the  tax¬ 
payer  by  reason  of  9  shaU  be 

deemed  to  have  been  paid  or  incurred  on 
the  date  on  which  the  expenditures  were  ac- 
tuaUy  paid  or  incurred,  determined  in  ac¬ 
cordance  with  the  method  of  accounting 
used  by  the  person  that  actually  paid  or  in¬ 
curred  the  expenditures.)  In  the  case  of 
property  attributable  to  expenditutes  paid 
or  incurred  before  January  1, 1976.  the  rules 
in  26  C:FR  1.167(k)-3(b)  (2).  (3).  and  (4).  re¬ 
vised  as  of  April  1,  1977,  shall  continue  to 
apply, 

(6)  Examplee  •  •  • 

Example  1.  The  median  family  income  in 
a  particular  area  for  a  family  of  four,  as  es¬ 
tablished  for  the  purposes  of  appljing  sec¬ 
tion  8(fKl)  of  the  United  States  Housing 
Act  of  1937.  is  $12  000.  During  1976.  the  tax¬ 
payer  spends  in  excess  of  $3,000  per  unit  in 
rehabilitating  three  two-bedroom  dwelling 
units,  X.  T,  and  Z.  All  the  units  are  placed 
in  servi(»  on  January  1. 1977,  and  are  adver¬ 
tised  for  rental  at  $200  per  month.  Unit  X  is 
rented  at  this  price  to  tenant  A  and  unit  Y 
is  rented  to  tenant  B.  A  and  B  each  is  mar¬ 
ried  and  each  has  two  children.  At  the  time 
of  the  signing  of  the  lease,  tenant  A  certifies 
that  the  family’s  adjusted  income  for  the 
certification  year  (the  12-month  period  be¬ 
ginning  on  the  date  the  lease  is  signed), 
computed  under  paragraph  (bK3)  of  this 
section,  is  $9,000.  Tenant  B,  at  the  time  of 
signing  the  lease,  certifies  that  the  family’s 


adjusted  income  is  $10,000  for  the  certifica¬ 
tion  year.  Assuming  that  the  Secretary  of 
Housing  and  Urban  Development  has  not 
established  an  Income  celling  higher  or 
lower  than  80  percent  of  median  for  the 
area  for  purposes  of  applying  section  8(fKl) 
of  the  United  States  Housing  Act  of  1937, 
the  low  or  moderate  income  level  for  the 
purpose  of  this  paragnqjh  is  $9,600  (80  per¬ 
cent  of  the  $12,000  median  income  for  the 
area).  Since  tenant  A’s  adjusted  income  of 
$9,000  does  not  exceed  this  amount,  reha¬ 
bilitation  expenditures  allocated  to  the 
dwelling  unit  rented  to  tenant  A  could  qual¬ 
ify  under  section  167(k).  However,  the  reha¬ 
bilitation  expenditures  allocated  to  the 
dwelling  unit  rented  to  tenant  B  could  not 
qualify,  since  tenant  B’s  adjusted  income 
($10,000)  is  in  excess  of  the  low  or  moderate 
income  level  for  the  area. 

Example  2.  The  facts  are  the  same  as  in 
example  (1).  Eight  months  after  signing  the 
lease,  tenant  A  receives  a  promotion  that 
was  not  anticipated  when  the  lease  was 
signed.  Because  of  the  unanticipated  promo¬ 
tion.  tenant  A’s  actual  income  for  the  certi¬ 
fication  year  is  $9,800,  which  is  more  than 
the  income  ceiling  ($9,600).  Even  though  A’s 
adjusted  income  would  not  have  qualified  if 
the  promotion  had  been  anticipated  when 
the  lease  was  signed,  the  original  election 
with  respect  to  property  contained  in  unit  X 
will  remain  valid  as  long  as  tenant  A  occu¬ 
pies  the  unit.  Unit  Z,  even  though  vacant 
throughout  1977,  will  be  considered  low- 
income  rental  housing  because  the  rental  at 
which  the  unit  is  offered  ($2,400  per  year) 
does  not  exceed  $2,800,  ie.,  30  percent  of 
$9,600,  the  low  or  moderate  income  level  for 
a  family  of  four. 

•  *  •  *  • 

Par.  5.  Section  1.167(k)-4  is  amended 
by  adding  a  new  paragraph  (f)  at  the 
end  thereof,  to  read  as  set  forth  below. 

il.l67(k>-4  Time  and  manner  of  making 
election. 

•  •  •  «  • 

(f)  Extension  of  time  for  election.  In  the 
case  of  property  attributable  to  expendl- 
tuires  paid  or  inciured  after  December  31, 
1975,  a  taxpayer  will  be  permitted  to  make 
an  election  under  section  167(k)  (and  file 
the  statement  required  for  subsequent  tax¬ 
able  years  by  paragraph  (bK2)  of  this  sec¬ 
tion)  on  or  before  [the  90th  day  after  the 
date  this  notice  of  proposed  rulemaking  is 
adopted  as  a  Treasury  decision],  notwith¬ 
standing  the  fact  that  the  period  prescribed 
by  paragraph  (c)  of  this  section  for  filing  an 
election  for  the  taxable  year  (or  for  filing 
the  statement  required  for  a  subsequent 
yefu*)  has  expired. 

Jeromk  Kttrtz, 

Commissioner  of  Internal  Revenue. 


91.167(k)-l  Depreciation  of  property  at¬ 
tributable  to  rehabilitation  expendi¬ 
tures. 

(a)  In  general.  (1)  In  the  case  of 
property  attributable  to  rehabilitation 
expenditures  incurred  with  respect  to 
low-income  rental  housing  after  July 
24,  1969,  and  before  January  1.  1979,  a 
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taxpayer  may  elect  under  section 
167(k)  to  compute  the  depreciation  de¬ 
duction  provided  by  section  167(a)  by 
using  the  straight  line  method,  a 
useful  life  of  60  months,  and  no  sal¬ 
vage  value,  in  lieu  of  any  other 
method  of  computing  the  reasonable 
allowance  referred  to  in  section  167(a). 
The  expenditures  must  meet  the  con¬ 
ditions  and  limitations  contained  in 
SS1.167(k)-2  and  1.167(k)-3  and  the 
election  must  be  made  as  prescribed  in 
S1.167(k)-4.  If  a  proper  election  with 
respect  to  any  portion  of  the  basis  of 
property  is  in  effect  under  section 
167(k),  no  deduction  for  depreciation 
or  amortization  shall  be  allowed  with 
respect  to  that  portion  of  the  basis  of 
such  property  under  any  other  provi¬ 
sion  of  the  Code.  For  example,  the  ad¬ 
ditional  first-year  depreciation 
allowance  for  small  business  allowed 
under  section  179  shall  not  be  allowed 
with  respect  to  that  portion  of  the 
basis  of  property  for  which  a  proper 
election  under  section  167(k)  is  in 
effect.  The  provisions  of  this  subpara¬ 
graph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Examvie.  In  1970,  a  calendar-year  taxpay¬ 
er  buys  an  existing  building  and  spends 
$^.000  to  rehabilitate  10  dwelling  units. 
The  property  attributable  to  the  expendi¬ 
tures  is  placed  in  service  on  January  1, 1971. 
If  the  conditions  of  S  1.167(k)-2  (relating  to 
minimum  and  maximum  limitations)  and 
1 1.167(k)-3  (relating  to  definitions)  are  met 
in  1971,  the  taxpayer  may  make  an  election 
under  section  167(k)  and  claim  a  depreci¬ 
ation  deduction  of  $12,000  (12/60  x  $60,000) 
for  1971, 

(2)  Any  property  attributable  to  ex¬ 
penditures  which  are  incurred  before 
July  25,  1969,  or  after  December  31, 
1978,  will  not  qualify  for  an  election 
under  section  167(k).  For  purposes  of 
determining  whether  rehabilitation 
expenditures  are  incurred  after  July 
24,  1969,  and  before  January  1,  1979, 
each  dwelling  unit  (see  §  1.167(k)-3(c)) 
shall  be  considered  separately.  An  ex¬ 
penditure  is  incurred,  for  purposes  of 
this  section,  on  the  date  such  expendi¬ 
tures  would  be  (x>nsidered  incurred 
under  the  accrual  method  of  account¬ 
ing,  regardless  of  the  method  of  ac¬ 
counting  used  by  the  taxpayer  with  re¬ 
spect  to  other  items  of  income  and  ex¬ 
pense.  Thus,  even  though  a  taxpayer 
is  on  the  cash  receipts  and  disburse¬ 
ments  method  of  accounting,  expendi¬ 
tures  shall  be,  considered  incurred,  for 
purposes  of  this  section,  on  the  date 
that  all  events  have  occurred  which  es¬ 
tablish  the  fact  of  the  taxpayer’s  lia¬ 
bility  for  such  expenditures,  and  the 
amount  of  such  expenditiups  can  be 
determined  with  reasonable  accuracy. 
The  method  used  by  a  taxpayer  on  the 
cash  receipts  and  disbursements 
method  of  accoimting,  in  determining 
when  expenditures  are  incurred,  will 
be  acceptable  if  it  accprds  with  any 
generally  recognized  and  accepted  ac¬ 


crual  basis  income  tax  accounting 
principles.  The  method  so  adopted 
must  be  iq>plied  consistently  by  the 
taxpayer  for  purposes  of  this  subpara¬ 
graph.  (See  section  446(c)  and  $  1.446- 
KcKlKii).)  The  principles  of  this  sub- 
paragraph  may  be  illustrated  by  the 
following  example: 

Example.  On  June  30.  1969,  A,  a  taxpayer 
on  the  (»sh  receipts  and  disbursements 
method  of  accountii^,  signs  a  contract  with 
a  builder  for  the  rehabilitation  of  an  apart¬ 
ment  house.  If  (under  this  subparagraph) 
any  expenditures  under  the  contract  are 
considered  incurred  before  July  25.  1969, 
property  attributable  to  such  expenditures 
does  not  qualify  for  the  election  under  sec¬ 
tion  167(k). 

(3)  If  an  election  under  section 
167(k)  is  made  with  respect  to  proper¬ 
ty,  see  sections  1245  and  1250  for 
treatment  of  gain  on  disposition  of  the 
property.  See  section  57(aK2)  for 
treatment  of  depreciation  under  sec¬ 
tion  167(k)  as  an  item  of  tax  prefer¬ 
ence,  for  piuposes  of  the  minimum  tax 
contained  in  section  56. 

(b)  Rehabilitation  expenditures 
treated  as  paid  or  incurred  by  the  tax¬ 
payer.  (1)  CJenerally,  the  taxpayer  is 
considered  to  have  paid  or  incurred  re¬ 
habilitation  expenditures  only  if  the 
rehabilitation  is  performed  by  him  or 
for  him  in  accordance  with  his  specifi¬ 
cations.  However,  where  rehabilitation 
expenditures  are  paid  or  incurred  by  a 
person  (or  persons)  and  the  taxpayer 
acquires  the  property  attributable  to 
such  expenditures  (or  an  interest 
therein)  before  such  property  is  placed 
in  service,  the  taxpayer  will  be  treated 
as  having  paid  or  incurred  the  expend¬ 
itures  and  the  portion  of  the  basis  of 
property  attributable  to  such  expendi¬ 
tures  may  be  included  in  an  election 
by  the  taxpayer  under  section  167(k). 
The  rehabilitation  expenditures  must 
meet  the  requirements  of  this  section 
and  S1.167(k)-2  (relating  to  minimum 
and  maximum  limitations)  and 
§1.167(k)-3  (relating  to  definitions). 
This  paragraph  shall  apply  only  if  the 
rehabilitated  property  is  not  placed  in 
service  during  the  period  beginning 
with  the  date  the  expenditures  were 
paid  or  incurred  and  ending  on  the 
date  the  taxpayer  acquired  an  interest 
in  the  property.  For  example,  assume 
that  A  pays  or  incurs  rehabilitation 
expenditures  of  $10,000  with  respect 
to  an  existing  building  on  January  1, 
1971,  and  then  sells  the  building  to  B 
on  June  1, 1971.  If  the  property  attrib¬ 
utable  to  the  expenditures  is  not 
placed  in  service  by  A  during  the 
period  from  January  1,  1971,  to  June 
1.  1971,  B  will  be  treated  as  having 
paid  or  incurred  the  expenditures. 

(2)  The  amount  of  rehabilitation  ex¬ 
penditures  treated  as  paid  or  incurred 
by  the  taxpayer  under  this  paragraph 
is  the  lesser  of— 

(i)  The  rehabilitation  expenditures 
paid  or  incurred  before  the  date  on 
which  the  taxpayer  acquired  an  inter¬ 


est  in  the  property  attributable  to  the 
expenditures,  or 

(ii)  The  taxpayer’s  cost  or  other 
basis  for  the  property  attributable  to 
the  rehabilitation  expenditures  paid 
or  incurred  before  such  date. 

'The  portion  of  the  basis  of  property 
which  is  not  attributable  to  rehabilita¬ 
tion  expenditures  paid  or  incurred  by 
the  taxpayer  may  not  be  depreciated 
under  section  167(k),  but  may  be  sub¬ 
ject  to  depreciation  under  section 
167(a).  Thus,  a  portion  of  the  basis  of 
property  may  be  subject  to  depreci¬ 
ation  under  the  method  provided  by 
section  167(k)  and  another  portion  of 
the  basis  of  that  property  may  be  sub¬ 
ject  to  depreciation  under  a  method 
provided  by  section  167(b).  For  pur¬ 
poses  of  section  167(k),  property  is  ac¬ 
quired  when  reduced  to  physical  pos¬ 
session.  or  control,  that  is.  on  the  date 
the  taxpayer  first  bears  the  burdens 
and  enjoys  the  benefits  of  ownership. 

(3)  (i)  Property  is  placed  in  service 
on  the  date  that  it  is  first  placed  in  a 
condition  or  state  of  readiness  and 
availability  for  a  specifically  assigned 
fimction,  whether  in  the  production  of 
income,  in  a  tax-exempt  activity,  or  in 
a  personal  activity.  For  piuposes  of  de¬ 
termining  when  property  attributable 
to  rehabilitation  expenditures  is 
placed  in  service,  each  dwelling  unit 
shall  be  considered  separately.  Reha¬ 
bilitated  property  which  is  attributa¬ 
ble  solely  to  a  single  dwelling  imit  is 
placed  in  service  on  the  date  that 
dwelling  unit  is  placed  in  service.  Re¬ 
habilitated  property  which  relates  to 
more  than  one  dwelling  imlt,  or  which 
relates  to  common  areas  or  related  fa¬ 
cilities  and  is  allocated  to  more  than 
one  dwelling  unit  under  S1.167(k)- 
2(d),  will  be  considered  as  placed  in 
service  on  the  earliest  date  a  signifi¬ 
cant  number  of  such  units  are  placed 
In  service.  For  example,  if  a  taxpayer 
reconstructs  or  replaces  the  roof  of  a 
building  with  20  dwelling  imits,  the 
property  relates  to  the  entire  building 
ancC  accordingly,  the  new  or  recon¬ 
structed  roof  is  placed  in  service  on 
the  earliest  date  a  significant  number 
of  such  dwelling  units  are  placed  in 
service.  As  a  further  example,  assume 
that  the  first  floor  of  a  three-story 
building  is  operated  for  commercial 
purposes,  and  that  the  taxpayer  reha¬ 
bilitates  the  remaining  two  floors  for 
dwelling  units.  In  connection  with  the 
rehabilitation,  the  taxpayer  constructs 
a  parking  lot  for  the  use  of  the  occu¬ 
pants  of  the  building.  The  expendi¬ 
tures  for  the  parking  lot  may  be  con¬ 
sidered  as  rehabilitation  expenditures 
(see  S1.167(k)-3(b))  and  the  property 
(parking  lot)  attributable  to  the  ex¬ 
penditures  all(X)ated  to  dwelling  units 
is  treated  as  placed  in  service  on  the 
date  the  parking  lot  is  available  for 
use  by  the  tenants  of  a  significant 
number  of  such  dwelling  units. 

(ii)  If  dwelling  units  are  occupied  on 
a  rental  basis  at  the  same  time  that  re- 
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habilitatlon  expenditures  allocated  to 
those  units  are  paid  or  Incurred,  the 
property  attributable  to  these  expend¬ 
itures  will  be  considered  placed  in 
service  on  the  date  that  the  rehabilita¬ 
tion  of  such  imlts  is  substantially  com¬ 
pleted. 

(4)  The  principles  of  this  paragraph 
may  be  Illustrated  by  the  following  ex¬ 
amples: 

Example  (IK  A.  a  taxpayer  using  the  cash 
receipts  and  disbursements  method  of  ac¬ 
counting.  begins  the  rehabilitation  of  a 
three-story  building  on  January  11, 1971.  Pri¬ 
or  to  I4ay  1.  1971.  he  pays  rehabilitation 
expenditures  of  $12,000.  $1,000  of  which  is 
allocated  to  each  of  12  dwellings  units  in 
accordance  with  the  allocation  rules  of 
1 1.167(k)-2(d).  On  May  3,  1971,  taxpayer  A 
sells  the  building,  the  land,  and  the  property 
attributable  to  the  rehabilitation  expendi¬ 
tures  to  taxpayer  B  for  $35,000.  The  pur¬ 
chase  price  is  allocated  as  follows: 


Land. — . $8,000 

Ebcistlns  buUdlng.^ . 11,000 

Property  attributable  to  rehabUltation  ex¬ 
penditure* . 18,000 

Total  purchase  price . . ...................  SS.OOO 

The  property  attributable  to  the  rehabilita¬ 
tion  expenditures  is  placed  in  service  by  B 
on  September  5,  1971.  Taxpayer  B  may 
treat  a  portion  of  the  $35,000  purchase  price 
as  rehabilitation  expenditures  paid  or  in¬ 
curred  by  him.  Since  the  rehabilitation  ex¬ 
penditures  paid  by  A  ($12,000)  are  less  than 
the  portion  of  the  purchase  price  allocable 
to  property  attributable  to  these  expendi¬ 
tures  ($16,000),  B  may  treat  only  $12,000  as 
rehabilitation  expenditures  paid  or  incurred 
by  him.  The  excess  of  the  purchase  price  al¬ 
locable  to  rehabilitation  expenditures 
($16,000)  over  the  rehabilitation  expendi¬ 
tures  paid  by  A  ($12,000),  or  $4,000,  does  not 
qualify  for  treatment  under  section  167(k), 
but  may  qualify  for  the  allowance  for  depre¬ 
ciation  provided  by  section  167(a). 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  the  purchase  price 
allocable  to  the  property  attributable  to  re¬ 
habilitation  expenditures  is  $10,000.  Under 
these  circumstances,  taxpayer  B  may  treat 
only  $10,000  of  A’s  $12,000  expenditures  as 
rehabilitation  expenditures  paid  or  incurred 
by  him.  The  excess  of  the  rehabilitation  ex¬ 
penditures  paid  by  A  ($12,000)  over  the  pur¬ 
chase  price  allocable  to  rehabilitation  ex¬ 
penditures  ($10,000),  or  $2,000,  does  not 
qualify  for  treatment  under  section  167(k). 

Example  ( J).  C,  a  taxpayer  using  the  cash 
receipts  and  disbursements  method  of  ac¬ 
counting,  begins  the  rehabilitation  of  an  ex¬ 
isting  building  on  April  1,  1970.  The  build¬ 
ing  consists  of  five  dwelling  units.  The  ten¬ 
ants  remain  in  the  dwelling  units  during 
and  aftw  the  rehabilitation.  Assume  that 
the  units  are  rehabilitated  individually  and 
that  unit  1  is  rehabilitated  first.  The  reha¬ 
bilitation  consists  of  painting,  replacing 
plumbing  facilities,  installing  light  fixtures 
and  appliances.  The  rehabilitation  of  this 
unit  is  substantially  completed  on  May  1, 
1970,  and  the  property  attributable  to  these 
expenditures  Is  ccmsidered  placed  in  service 
on  that  date.  If  the  five  units  were  rehabili¬ 
tated  at  one  time  the  property  would  be 
placed  in  service  when  the  work  was  sub¬ 
stantially  completed  with  respect  to  all  the 
units. 


(c)  Election  by  partnership.  An  elec¬ 
tion  under  section  167(k)  with  respect 
to  property  held  by  'a  partnership 
shall  be  made  by  the  partnership.  See 
section  703(b). 

(d)  Expenditures  deemed  incurred 
before  January  1,  1979.  For  purposes 
of  paragraph  (a)  of  this  section— 

(1)  Rehabilitation  expenditures  (in¬ 
cluding  rehabilitation  expenditures 
that  are  treated  as  paid  or  incurred  by 
the  taxpayer  by  reason  of  paragraph 
(bKl)  of  this  section)  that  are  inciured 
pursuant  to  a  binding  contract  entered 
into  before  January  1.  1979,  are 
deemed  to  be  incurred  before  January 
1,  1979.  The  (x>ntract  must  require  (i) 
the  rehabilitation  to  be  performed  for 
the  taxpayer  (or  the  person  or  persons 
other  than  the  taxpayer  described  in 
paragraph  (bXl)  of  this  section)  in  ac- 
(xirdance  with  his  specifications,  or  (ii) 
the  taxpayer  (or  the  person  or  persons 
other  than  the  taxpayer  described  in 
paragraph  (bKl)  of  this  section)  to 
perform  the  rehabilitation  (or  to  have 
the  work  performed  for  him  in  accord¬ 
ance  with  his  specifications).  The  con¬ 
tract.  as  of  December  31,  1978,  must 
also  specifically  identify  the  existing 
building  (or  buildings)  in  connection 
with  which  the  rehabilitation  expendi¬ 
tures  are  to  be  incurred,  and  the  ex¬ 
penditures  must  be  incurred  in  connec¬ 
tion  with  that  building  (or  buildings). 
A  contract  may  be  binding,  for  pur¬ 
poses  of  section  167(kK3)(D)  and  this 
section,  even  if  it  is  subject  to  the  hap¬ 
pening  of  certain  contingencies  (such 
as  the  obtaining  of  financing  from  a 
third  party)  which  have  not  occurred 
by  January  1, 1979:  Provided,  That  the 
happening  of  the  contingencies  is  not 
within  the  unrestricted  control  of  the 
taxpayer  (or  the  person  or  persons 
other  than  the  taxpayer  described  in 
paragraph  (bKl)  of  this  section)  and 
the  contingencies  in  fact  occur.  In  any 
event,  a  (x>ntract  that  does  not  repre¬ 
sent  a  bona  fide  agreement  negotiated 
at  arms-length  shall  not  be  considered 
a  binding  contract  for  purposes  of  sec¬ 
tion  167(kK3KD).  For  purposes  of  sec¬ 
tion  167(kK3KD).  a  binding  contract 
includes  an  agreement,  entered  into 
pursuant  to  section  8  of  the  United 
States  Housing  Act  of  1937,  between 
the  taxpayer  (or  the  person  or  persons 
other  than  the  taxpayer  described  in 
paragraph  (bKl)  of  this  section)  and 
the  Department  of  Housing  and  Urban 
Development  (“HUD”)  or  a  public 
housing  agency  (“PHA”)  providing 
that  upon  completion  of  rehabilitation 
in  accordance  with  the  taxpayer’s 
final  proposal.  HUD  or  the  PHA  will 
enter  into  a  housing  assistance  pay¬ 
ments  contract  with  the  taxpayer  (or 
such  other  person  or  persons).  For 
purposes  of  the  preceding  sentence, 
“agreement”,  “final  proposal”,  “public 
housing  agency”,  and  “housing  assist¬ 
ance  payments  contract”  have  the 
same  meaning  as  those  terms  have  in 


24  CFR  Part  881  (relating  to  substan¬ 
tial  rehabilitation  under  the  section  8 
housing  assistance  payments  pro¬ 
gram). 

(2)  Rehabilitation  expenditures  (in¬ 
cluding  rehabilitation  expenditures 
that  are  treated  as  having  been  paid  or 
incurred  by  the  taxpayer  by  reason  of 
paragraph  (b)(1)  of  this  section)  in¬ 
curred  with  respect  to  low-income 
rental  housing  the  rehabilitation  of 
which  has  begun  before  January  1, 
1979,  are  deemed  to  be  incurred  before 
that  date.  For  purposes  of  determining 
whether  rehabilitation  has  begxm 
before  January  1.  1979,  each  dwelling 
unit  (see  §  1.167(k)-3(c))  shall  be  con¬ 
sidered  separately.  Rehabilitation 
begins  upon  the  (x>mmencement  of 
physical  work  at  the  site  of  the  dwell¬ 
ing  unit,  as  distinguished  from  the  be¬ 
ginning  of.'or  engaging  in,  other  pre¬ 
liminary  activities,  such  as  the  prepa¬ 
ration  of  architect’s  sketches.  The  de¬ 
termination  of  whether  physical  work 
has  begun  shall  be  based  upon  all  the 
facts  and  circumstances  of  a  parti(Hilar 
case.  In  general,  where  the  physical 
work  which  has  commenced  before 
January  1,  1979,  represents  rehabilita¬ 
tion  expenditures  which  are  allocable 
under  §  1.167(k)-2(d)  to  more  than  one 
dwelling  imlt  (such  as  the  cost  of  re¬ 
placing  the  roof  of  an  existing  struc¬ 
ture),  such  work  may  be  treated  as 
having  been  done  on  units  to  which 
the  expenditures  are  all(x»ble. 

§  1.167(k)-2  Limitations. 

(a)  In  general.  The  amount  of  reha¬ 
bilitation  expenditures  that  may  be 
taken  into  account  with  respect  to  any 
dwelling  unit  shall  be  subject  to  the 
limitations  described  in  paragraphs  (b) 
and  (c)  of  this  section.  Rehabilitation 
expenditures  treated  as  paid  or  in¬ 
curred  by  the  taxpayer  by  reason  of 
S  1.167(k)-l(b)  shall  be  taken  into  ac¬ 
count  in  applying  the  limitations  of 
this  section.  Rehabilitation  expendi¬ 
tures  Incurred  before  July  25.  1969,  or 
after  December  31,  1978,  will  be  taken 
into  account  in  applidng  the  limitation 
of  paragraph  (b)  of  this  section.  In  the 
case  of  a  partnership,  these  limitations 
shall  apply  to  the  partnership,  not  to 
the  individual  partners.  ’The  taxpayer 
shall  maintain  detailed  records  which 
permit  specific  identification  of  the  re¬ 
habilitation  expenditures  paid  or  in¬ 
curred  and  which  permit  allocation  of 
these  expenditures  to  individual  dwell¬ 
ing  units  in  the  manner  prescribed  in 
paragraph  (d)  of  this  section. 

(b)  Minimum  amount  (1)  Rehabili¬ 
tation  expenditures  paid  or  incurred 
by  the  taxpayer  in  any  taxable  year 
with  respect  to  any  dwelling  unit  may 
be  taken  into  account  only  if  the  sum 
of  (i)  such  expendlttu^,  and  either  (ii) 
the  rehabilitation  expenditures  paid 
or  incurred  by  the  taxpayer  with  re¬ 
spect  to  such  dwelling  unit  in  the  im¬ 
mediately  preceding  taxable  year,  or 
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(111)  the  rehabilitation  expenditures 
paid  or  incurred  by  the  taxpayer  with 
respect  to  such  dwelling  unit  in  the 
immediately  succeeding  taxable  year, 
exceeds  $3,000.  Thus,  with  respect  to 
any  dwelling  unit  the  taxpayer  must 
pay  or  incur  rehabilitation  expendi¬ 
tures  of  more  than  $3,000  over  a 
period  of  2  consecutive  taxable  years. 
See  paragraph  (e)  of  this  section  for 
special  rule  where  no  taxable  year  of 
the  taxpayer  includes  the  date  on 
which  the  expenditures  were  paid  or 
incurred. 

(2)  The  principles  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (1).  A,  a  calendar-year  taxpayer, 
q>ends  $7,000  in  1970  to  rehabilitate  two 
dwelling  units,  of  which  $5,000  is  attributa¬ 
ble  to  unit  1  and$2,000  to  unit  2.  The  expend¬ 
itures  qualify  as  rehabilitation  expenditures 
under  §  l.ie7(k>-(3).  The  property  attributa¬ 
ble  to  ther  $5,000  spent  on  unit  1  would  quali¬ 
fy  for  the  election  under  section  167)k).  The 
property  attributable  to  ther  $2,000  spent  on 
unit  2  may  qualify  only  if  an  amount  in  ex¬ 
cess  of  $1,000  is  expended  solely  on  unit  2  in 
either  1909  or  1971. 

Example  (2L  The  facts  are  the  same  as  in 
example  (1)  except  that  in  1972  A  spends 
$4,000  to  further  rehabilitate  units  1  and  2. 
The  $4,000  is  allocated  to  the  two  units 
equally  and  qualifies  ax  rehabilitation  ex¬ 
penditures  under  1 1.167(k>-(3).  In  the  ab¬ 
sence  of  any  expenditures  in  1971  or  1973, 
none  of  the  property  attributable  to  the  ex¬ 
penditures  in  1972  would  qualify  for  an  elec¬ 
tion  under  section  167(k). 

(c)  Maximum  amount.  (1)  In  gener¬ 
al.  the  maximum  amount  of  rehabili¬ 
tation  expenditures  paid  or  incurred 
by  the  taxpayer  with  respect  to  any 
dwelling  unit  which  may  be  taken  into 
accoimt  under  section  167(k)  is 
$20,000.  However,  in  the  case  of  reha¬ 
bilitation  expenditures  inciured  before 
January  1,  1976,  the  amount  of  such 
expenditures  paid  or  incurred  by  the 
taxpayer  with  respect  to  any  dwelling 
unit  which  may  be  taken  into  account 
under  section  167(k)  is  limited  to 
$15,000.  The  rules  in  §  1.167(k)-l(aK2) 
shall  apply  in  determining  whether  an 
expenditure  is  incurred  before  Janu¬ 
ary  1,  1976.  Property  attributable  to 
amounts  in  excess  of  $20,000  (or,  if  ap¬ 
plicable,  $15,000)  may  qualify  for  the 
reasonable  allowance  provided  by  sec¬ 
tion  167(a).  All  amounts  with  respect 
to  which  a  proper  election  is  filed  will 
be  taken  into  account  in  applying  the 
limitations  of  this  paragraph,  includ¬ 
ing  rehabilitation  expenditures  treat¬ 
ed  as  paid  or  incurred  by  the  taxpayer 
by  reason  of  S  1.167(k)-l(b)  and  reha¬ 
bilitation  expenditures  covered  by  an 
election  revoked  or  considered  revoked 
imder  §  1.167(k)-4(d). 

(2)  This  paragraph  may  be  illustrat¬ 
ed  by  the  following  examples: 

Example  11).  B.  a  calendar-year  taxpayer, 
spends  the  following  amounts  (per  dwelling 
unit)  in  4  consecutive  taxable  years  begin¬ 


ning  in  1970:  $500,  $2,000,  $5,000.  and  $9,000. 
The  expenditures  qualify  as  rehabilitation 
expenditures  under  S1.167(k>-3.  All  of  the 
property  attributable  to  the  expenditures  in 
1971  and  1972  qualifies  for  an  election 
under  section  167(k).  If  the  taxpayer  makes 
an  election  for  such  years,  property  attrib¬ 
utable  to  only  $8,000  of  the  expenditures  for 
1973  qusdlfies  for  the  election  since  the  total 
qualified  amount  may  not  exceed  $15,000. 
The  $500  expenditure  in  1970  is  not  taken 
into  account. 

Example  (2).  X.  a  calendar  year  taxpayer 
on  the  cash  receipts  and  disbursements 
method  of  accounting,  spends  a  total  of 
$22,000  for  rehabilitation  of  one  dwelling 
unit  in  an  existing  building  held  for  low- 
income  rental  housing.  X  would  be  consid¬ 
ered,  under  the  accrual  method  of  account¬ 
ing,  to  have  incurred  $19,000  of  the  expendi¬ 
tures  in  1975  and  $3,000  in  1976.  The  ex¬ 
penditures  qualify  as  rehabilitation  expend¬ 
itures  under  $1.167(k)-3.  Because  of  the 
$15,000  limltiatlon  with  respect  to  rehlbOlta- 
tion  expenditures  incurred  before  January 
1.  1976,  property  attributable  to  only 
$15,000  of  the  $19,000  of  expenditures  in¬ 
curred  in  1975  qualifies  for  an  election 
under  section  167(k).  The  $4,000  of  expendi¬ 
tures  incurred  in  1975  with  respect  to  which 
X  cannot  make  a  valid  election  is  not  taken 
into  account  in  applying  the  $20,000  limita¬ 
tion.  Therefore,  property  attributable  to  the 
entire  $3,000  of  expenditures  incurred  in 
1976  qualifies  for  an  election  under  section 
167(k). 

(d)  Allocation  rules.  (1)  Expendi¬ 
tures  which  are  attributable  to  more 
than  one  dwelling  unit  shall  be  allo¬ 
cated  among  those  Individual  dwelling 
units  in  the  same  ratio  as  the  area  of 
each  such  dwelling  unit  bears  to  the 
total  area  of  all  dwelling  units  to 
which  the  expenditures  are  attributa¬ 
ble.  Expenditures  for  related  facilities 
attributable  solely  to  dwelling  units, 
such  as  parking  facilities  for  tenant 
use,  shall  be  allocated  among  the 
dwelling  units  to  which  they  relate  in 
the  same  manner.  Expenditures  attrib¬ 
utable  to  commercial  units,  or  to  relat¬ 
ed  facilities  attributable  solely  to  com¬ 
mercial  units,  shall  not  be  allocated  to 
dwelling  units.  Expenditures  for  relat¬ 
ed  facilities  attributable  in  part  to 
dwelling  units  and  in  part  to  nondwell¬ 
ing  units  shall  be  allocated  among  the 
particular  dwelling  and  nondwelling 
units  to  which  they  relate.  Expendi¬ 
tures  attributable  to  common  areas 
such  as  stairways,  halls,  and  en- 
tranceways  shall  be  allocated  among 
the  particular  dwelling  and  nondwell¬ 
ing  units  to  which  they  relate.  In  any 
case  where  the  taxpayer  can  demon¬ 
strate  the  actual  amount  of  expendi- 
tiu-es  paid  or  incurred  with  respect  to 
a  particular  dwelling  imit.  the  alloca¬ 
tion  rules  of  this  subparagraph  shall 
not  apply  to  such  expenditures. 

(2)  The  principles  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  11).  A  taxpayer  spends  $60,000  to 
replace  the  roof  of  an  existing  structure  and 
to  install  a  new  heating  system.  There  are 
25  dwelling  units  of  varying  size  In  the 


structure.  Unit  1  contains  1,000  square  feet 
and  unit  2  contains  2,000  square  feet.  The 
entire  building  contains  36,000  square  feet, 
the  dwelling  units  occupy  25,000  square 
feet,  a  retail  store  occupies  5,000  square 
feet,  and  common  areas  occupy  the  remain¬ 
der.  Of  the  6,000  square  feet  of  common 
areas,  1,000  square  feet  (5,000/30,000  x  6.000) 
are  allocated  to  the  commercial  store  and 
5,000  (25,00/30,000  x  6.000)  to  the  dwelling 
units.  Since  five-sixths  of  the  total  floor 
space  (30,000/36,000)  is  attributable  to 
dwelling  units,  the  dwelling  units  are  allo¬ 
cated  $50,000  (%x$60,000)  and  the  commer¬ 
cial  units  $10,000  ()4x  $60,000).  Thus,  unit  1 
is  allocated  $2,000  ( 1,000/25,000  x  $50,000) 
and  unit  2  is  allocated  $4,000  (2,000/ 
25,000 X  $50,000). 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  the  entire  building 
is  devoted  to  dwelling  unita  In  this  case  the 
allocation  may  be  made  without  regard  to 
the  common  areas.  Thus,  unit  1  is  allocated 
$2,000  ( 1,000/30.000  X  $60,000).  and  unit  2  is 
allocated  $4,000  (2,000/30,000  x  $60,000).  of 
the  rehabilitation  expenditures. 

Example  13).  A  taxpayer  who  owns  a 
three-story  apartment  building  spends 
$1,000  to  install  new  paneling,  carpeting, 
and  lighting  in  the  hallway  on  a  floor  con¬ 
taining  five  dwelling  units  of  equal  size. 
Each  dwelling  unit  is  allocated  $200  of  the 
total  expenditure.  Since  the  expenditure  is 
attributable  only  to  the  floor  containing  the 
five  dwelling  units,  none  of  the  expenditure 
is  allocable  to  other  areas  of  the  buUdlng. 

Example  (4).  A  taxpayer  spends  $5,000  to 
install  new  fixtures  and  new  window  glass  in 
a  commercial  store  on  the  first  floor  of  a 
five-story  building.  The  other  floors  are  oc¬ 
cupied  by  dwelling  units.  None  of  the  ex¬ 
penditure  is  allocable  to  the  dwelling  units. 

Example  (5).  A  owns  a  three-story  apart¬ 
ment  building  and  enters  into  a  contract 
under  which  B  agrees  to  paint  10  dwelling 
units  of  equal  size  in  the  building.  The  con¬ 
tract  price  is  $5,000.  Unless  the  taxpayer  es¬ 
tablishes  the  amount  spent  with  respect  to 
each  unit,  the  expenditure  will  be  allocated 
equally  to  each  unit. 

(e)  Special  rule.  (1)  Except  as  pro¬ 
vided  in  paragraph  (eK2)  of  this  sec¬ 
tion.  tor  purposes  of  applying  the  limi¬ 
tations  of  this  section,  rehabilitation 
expenditures  treated  as  having  been 
paid  or  incurred  by  the  taxpayer  by 
reason  of  S  1.167(k)-l(b)  shall  be 
deemed  to  have  been  paid  or  incurred 
on  the  date  on  which  such  expendi¬ 
ture  were  actually  paid  or  incurred 
(determined  in  accordance  with  the 
method  of  ac(x>unting  used  by  the 
person  that  actually  paid  or  incurred 
the  expenditures).  If  no  taxable  year 
of  the  taxpayer  includes  such  date, 
then  the  limitations  of  this  section 
shall  be  applied  by  taking  into  account 
the  period  ending  24  full  months  after 
such  date. 

(2)  In  determining,  for  purposes  of 
the  $15,000  limitation  described  in  the 
second  sentence  of  paragraph  (cKl)  of 
this  section,  whether  a  rehabilitation 
expenditure  is  incurred  before  Janu¬ 
ary  1.  1976  a  rehabilitation  expendi¬ 
ture  treated  as  having  been  paid  or  in¬ 
curred  by  the  taxpayer  by  reason  of 
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9  l«167(k)-l(bKl)  shall  be  deemed  to 
have  been  incurred  on  the  date  the  ex> 
penditure  would  be  considered  in¬ 
curred  under  the  accrual  method  of 
accounting  by  the  person  or  persons 
who  actually  incurred  the  expendi¬ 
ture,  regardless  of  the  method  of  ac¬ 
counting  used  by  that  person  or  per¬ 
sons. 

The  principles  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
ample: 

Example.  B.  a  calender- year  taxpayer, 
uses  the  cash  receipts  and  disbursements 
method  of  accounting.  B  spends  $20,000  in 
1969  and  1970  to  rehabilitate  a  building  con¬ 
taining  four  dwelling  units.  The  expendi¬ 
tures  are  allocated  to  each  dwelling  unit 
equally.  The  $20,000  qualifies  as  rehabilita¬ 
tion  expenditures  under  $  1.167(k.)-3  and  Is 
paid  In  the  form  of  progress  payments  on 
the  following  dates: 

Aug.  20, 1969 .  $4,000 

BCmr.  1,1970  .  6,000 

May  1, 1970 .  7,000 

Oct  20, 1970 . 4,000 

Taxpayer  C  purchases  the  building  on  No¬ 
vember  10, 1970,  and  the  property  attributa¬ 
ble  to  the  expenditures  in  placed  In  service 
on  December  1,  1970.  Taxpayer  C  reports  on 
the  basis  of  a  taxable  year  ending  Septem¬ 
ber  30  and  uses  the  accrual  method  of  ac¬ 
counting.  For  purposes  of  applying  the 
minimum  amount  limitation  of  paragraph 
(b)  of  this  section,  the  rehabilitation  ex¬ 
penditures  paid  by  B  on  August  20, 1969,  are 
considered  incurr^  in  taxpayer  C's  taxable 
year  ending  September  30,  1969.  The  reha¬ 
bilitation  expenditures  paid  by  B  on  March 
1  and  May  1, 1970  are  considered  incurred  in 
taxpayer  C’s  taxable  year  ending  September 
30,  1970.  The  expenditures  paid  by  B  on  Oc¬ 
tober  10.  1970,  are  considered  incurred  In 
taxpayer  C’s  taxable  year  ending  September 
30.  1971.  Thus,  the  property  attributable  to 
the  expenditures  In  August  1979  would  qual¬ 
ify  for  an  election  under  section  167(k)  since 
$16,000  or  $4,000  per  dwelling  unit,  was  In¬ 
curred  within  taxpayer  C’s  two  taxable 
years  ending  on  September  30.  1976,  and 
September  30,  1970.  The  property  attibuta- 
ble  to  the  expenditures  deemed  Incurred  In 
C’s  taxable  year  ending  September  30.  1971, 
would  also  qualify. 

9 1.167(k)-3  Definitions.  . 

(a)  Rehabilitation  expenditures— il) 
In  general  The  term  “rehabilitation 
expenditures”  means  amounts  charge¬ 
able  to  capital  account  for  depreciable 
property  with  a  useful  life  of  5  years 
or  more,  in  connection  with  the  reha¬ 
bilitation  of  an  existing  building  for 
low-income  rental  housing.  The  exist¬ 
ing  building  need  not  have  been  used 
for  residential  purposes  prior  to  the 
rehabilitation.  Expenditures  attributa¬ 
ble  to  a  dwelling  unit  shall  not  qualify 
as  rehabilitation  expenditures  unless 
following  the  completion  of  rehabilita¬ 
tion  the  dwelling  unit  is  held  for  occu¬ 
pancy  on  a  rental  basis  by  tenants 
meeting  the  requirements  of  para¬ 
graph  (b)  of  this  section.  Expenditures 
for  the  purchase  of  land,  or  incurred 
to  purchase  the  existing  building  or 
any  interest  in  the  building  (such  as  a 
leasehold  interest),  do  not  qualify  as 


rehabilitation  expenditures.  Expendi¬ 
tures  attributable  to  a  commercial 
unit,  such  as  a  grocery  store,  do  not 
qualify  as  rehabilitation  expenditures. 
An  amount  need  not  be  actually  spent 
on  a  dwelling  unit  or  a  building  in 
order  to  qualify  provided  the  expendi¬ 
ture  is  in  connection  with  the  rehabili¬ 
tation  of  an  existing  building  and  not 
attributable  to  a  commercial  unit.  For 
example,  expenditures  to  pave  a  park¬ 
ing  lot  for  use  by  the  tenants  could 
qualify.  Such  expenditures  must  meet 
the  limitations  of  section  167(kK2)  and 
will  be  allocated  in  accordance  with 
9 1.167(k)-2(d). 

(2)  Nero  construction  distinguished. 
Expenditures  attributable  to  a  build¬ 
ing  which  are  for  new  construction  do 
not  qualify  as  rehabilitation  expendi¬ 
tures.  Whether  expenditiires  are  at¬ 
tributable  to  the  rehabilitation  of  an 
existing  structure,  or  attributable  to 
new  construction,  will  be  determined 
upon  the  basis  of  all  the  facts  and  clr- 
ciunstances.  Expenditures  will  general¬ 
ly  be  considered  attributable  to  reha¬ 
bilitation  if  the  foundation  and  outer 
walls  of  the  existing  building  are  re¬ 
tained.  Where  the  internal  structural 
framework  of  a  building  is  replaced 
and  one  or  more  outer  walls  are  also 
replaced,  the  expenditures  will  gener¬ 
ally  constitute  new  construction,  even 
though  the  construction  may  be  con¬ 
sidered  rehabilitation  under  local  law. 
Other  factors  that  may  be  relevant  in 
this  determination  include:  The 
amoimt  paid  to  acquire  the  existing 
building;  and  the  amount  of  material 
remaining  from  the  existing  building. 

(3)  Enlargement  of  existing  building. 
The  total  area  occupied  by  the  dwell¬ 
ing  imlts  ln‘  a  rehabilitated  building 
may  not  exceed  the  total  area  of  the 
existing  building  prior  to  rehabilita¬ 
tion,  and  any  enlargement  of  this  area 
for  dwelling  units  will  be  considered 
new  construction  which  will  not  quali¬ 
fy  as  rehabilitation.  Expenditures 
which  are  attributable  to  the  construc¬ 
tion  of  a  related  facility,  such  as  a 
garage,  sidewalk,  or  parking  lot,  will 
not  be  considered  the  enlargement  of 
a  building  for  dwelling  units,  even  if 
such  facility  is  physically  attached  to 
the  building. 

(4)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  ilX  The  taxpayer  owns  a  two- 
story  apartment  building  with  an  empty 
attic,  which  he  plans  to  rehabilitate.  In  ad¬ 
dition  to  rehabilitating  the  existing  units, 
he  constructs  two  new  apartments  in  the 
space  formerly  occupied  by  the  attic.  The 
expenditures  may  qualify  as  rehabilitation 
expenditures.  However,  if  the  taxpayer  adds 
a  third  story  to  the  building,  the  expendi¬ 
tures  for  the  third  story  do  not  qualify  as 
rehabilitation  expenditures. 

Example  (2).  The  taxpayer  owns  an  apart¬ 
ment  building.  In  addition  to  rehabilitating 
the  existing  structure,  the  taxpayer  adds  a 
new  wing  to  the  building  occupied  by  dwell¬ 


ing  units.  ’The  expenditures  attributable  to 
the  new  wing  do  not  qualify  as  rehabilita¬ 
tion  expenditures. 

Example  (3).  The  taxpayer  owns  an  apart¬ 
ment  building.  As  part  of  the  rehabilitation 
of  the  existing  structure,  the  taxpayer  con¬ 
structs  a  garage  for  the  use  of  tenants.  ’The 
expenditures  attributable  to  the  garage  may 
qualify  as  rehabilitation  expenditures.  If 
the  garage  is  used  by  tenants  of  dwelling 
units  and  other  persons,  an  aUocation  of  ex¬ 
penditures  will  be  made. 

(b)  Loro-income  rental  housing— <1) 
In  general,  (i)  The  term  “low-income 
rental  housing"  means  any  dwelling 
unit  In  a  building  which  is  held  for  oc¬ 
cupancy  by  families  and  individuals  of 
low  or  moderate  income  (as  defined  in 
subparagraph  (2)  of  this  paragraph.  A 
dwelling  imlt  held  for  occupancy  by 
families  and  individuals  of  low  or  mod¬ 
erate  income  may  qualify  as  low- 
income  rental  housing  even  though 
other  dwelling  units  in  the  same  build¬ 
ing  are  held  for  occupancy  by  persons 
who  are  not  of  low  or  moderate 
income.  On  the  other  hand,  a  dwelling 
unit  held  for  occupancy  by  persons 
who  are  not  of  low  or  moderate 
income  does  not  qualify  as  low-income 
rental  housing,  even  though  other 
dwelling  units  in  the  same  building  are 
held  for  occupancy  by  families  and  in¬ 
dividuals  of  low  or  moderate  income. 
If  a  dwelling  unit  fails  to  qualify  as 
low-income  rental  housing  at  any  time 
during  the  60-month  election  period, 
any  election  with  respect  to  any  prop¬ 
erty  attributable  to  rehabilitation  ex¬ 
penditures  allocated  to  such  unit  shall 
be  considered  revoked  by  the  taxpay¬ 
er.  (See  9 1.187(k)-4(d)  for  revocation 
of  election.) 

(il)  If  a  dwelling  unit  is  rented  for 
one  or  more  periods  during  the  tax¬ 
able  year,  beginning  after  the  date  the 
property  attributable  to  rehabilitation 
expenditures  allocated  to  such  unit  is 
placed  in  service,  it  shall  be  considered 
low-income  rental  housing  only  if  it  is 
occupied  by  families  and  individuals  of 
low  or  moderate  income  (as  defined  in 
subparagraph  (2)  of  this  paragraph) 
diudug  each  such  period. 

(ill)  If  a  dwelling  unit  is  not  rented 
for  some  period  during  the  taxable 
year,  beginning  after  the  date  the 
property  attributable  to  rehabilitation 
expenditures  allocated  to  such  unit  is 
placed  in  service,  it  shall  be  considered 
low-income  rental  housing  only  if  at 
all  times  during  such  period  the  rental 
at  which  the  unit  is  offered  indicates 
that  such  unit  is  held  for  occupancy 
by  families  and  individuals  of  low  or 
moderate  income  (as  defined  in  sub- 
paragraph  (2)  of  this  paragraph).  Gen¬ 
erally,  if  the  rental  at  which  the  unit 
is  offered  does  not  exceed  30  percent 
of  the  low  or  moderate  Income  level 
(determined  under  subparagraph  (2) 
of  this  paragraph),  for  the  niunber  of 
persons  occup^g  comparable  units, 
the  unit  will  be  considered  low-income 
rental  housing. 
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(2)  Definition  of  low  or  moderate 
income.  The  occupants  of  a  dwelling 
unit  are  considered  families  and  indi¬ 
viduals  of  low  or  moderate  Income  for 
purposes  of  section  167(k)  only  if  their 
adjusted  income  (computed  in  the 
manner  prescribed  in  paragraph  (bK3) 
of  this  section)  does  not  exceed  80  per¬ 
cent  of  the  median  income  for  the 
area,  as  determined  with  adjustments 
for  smaller  and  larger  families  by  the 
Secretary  of  Housing  and  Urban  De¬ 
velopment  for  the  piuiKjses  of  apply¬ 
ing  section  8(fXl)  of  the  United  States 
Housing  Act  of  1937,  as  amended  (42 
UJ5.C.  1437f(fXl)),  except  that  if,  for 
purposes  of  applying  such  section,  the 
Secretary  of  Housing  and  Urban  De¬ 
velopment  establishes  an  income  ceil¬ 
ing  higher  or  lower  than  80  percent  of 
the  median  for  the  area,  the  higher  or 
lower  income  ceiling  shall  apply.  Not¬ 
withstanding  the  preceding  sentence, 
the  occupants  of  a  dwelling  unit  shall 
not  be  considered  as  individuals  and 
families  of  low  or  moderate  income  if 
all  the  occupants  are  students  (as  de¬ 
fined  in  section  151(eX4)),  no  one  of 
whom  is  entitled  to  file  a  Joint  return 
under  section  6013.  All  determinations 
under  this  subparagraph  shall  be 
made  as  of  the  first  day  of  the  certifi¬ 
cation  year  (as  defined  in  paragraph 
(bX3)  of  this  section). 

(3)  Adjusted  income,  (i)  The  adjusted 
income  of  a  family  or  individual  is  the 
anticipated  total  annual  income  of  the 
family  or  individual  for  the  certifica¬ 
tion  year,  determined  in  accordance 
with  the  criteria  prescribed  by  the 
Secretary  of  Housing  and  Urban  De¬ 
velopment  under  section  8(fX3)  of  the 
United  States  Housing  Act  of  1937.  as 
amended  (42  US.C.  1437f(fX3)).  for 
purposes  of  determining  whether  a 
family  is  a  lower-income  family  within 
the  meaning  of  section  8(fXl)  of  the 
Act.  The  adjusted  income  of  a  family 
or  individual  shall  be  computed  solely 
from  the  income  certifications  re¬ 
quired  by  paragraph  (bX4)  of  this  sec¬ 
tion  and  shall  be  computed  with  re¬ 
spect  to  the  “certification  year”  of  the 
person.  Adjusted  income  is  not  affect¬ 
ed  by  income  earned  or  received 
during  the  certification  year  that  is 
not  included  in  the  income  certifica¬ 
tion.  The  “certification  year”  for  any 
person  is  the  12-month  period  which 
begins  on  the  later  of  (A)  the  date  on 
which  the  property  attributable  to  the 
expenditures  allocated  to  the  dwelling 
unit  occupied  by  the  person  is  placed 
in  service  (see  §1.167(k)-l(bX3)),  or 
(B)  the  date  on  which  the  person  first 
occupies  the  unit  on  a  rental  basis,  or 
signs  a  lease  with  respect  to  the  unit, 
whichever  occurs  first.  Adjusted 
Income  must  be  determined  with  re¬ 
spect  to  the  actual  occupants  of  the 
dwelling  unit.  For  purposes  of  the  pre¬ 
ceding  sentence,  if  any  income  of  a 
family  member  who  is  not  living  in  the 
dwelling  unit  would  be  taken  into  ac- 
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count  under  the  criteria  prescribed  by 
the  Secretary  of  Housing  and  Urban 
Development  referred  to  in  the  first 
sentence  of  this  subparagraph,  that 
person  shall  be  considered  to  be  an  oc¬ 
cupant  of  the  dwelling  unit.  The  term 
“family”,  for  purposes  of  section 
167(k),  means  two  or  more  persons  re¬ 
lated  by  blood,  marriage,  or  operation 
of  law. 

(ii)  The  principles  of  this  subpara¬ 
graph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example,  Famfly  X  first  signs  a  lease  on  a 
rehabilitated  dwelling  unit  on  January  1. 
1977,  which  the  family  first  occupies  on 
January  25.  1977.  All  expenditures  with  re¬ 
spect  to  the  rehabilitation  of  the  dwelling 
unit  were  paid  or  incurred  by  the  taxpayer 
after  December  31, 1975. 

The  certification  year  for  members 
of  family  X  is  the  12-month  period  be¬ 
ginning  on  January  1,  1977.  All  income 
earned  by  family  X  in  1976  is  disre¬ 
garded.  Instead,  the  determination  of 
adjusted  income  shall  be  made  with 
respect  to  the  total  anticipated  annual 
income  of  the  family  for  the  calendar 
year  1977,  computed  in  accordance 
with  the  criteria  prescribed  by  the 
Secretary  of  Housing  and  Urban  De¬ 
velopment  referred  to  in  the  first  sen¬ 
tence  of  this  subparagraph. 

(4)  Income  certifications.  A  taxpayer 
electing  to  compute  depreciation 
under  section  167(k)  with  respect  to 
any  property  contained  in  a  dwelling 
unit,  shall  secure  an  income  certifica¬ 
tion  from  the  tenant  covering  each 
person  who  proposes  to  live  in  such 
unit  after  the  beginning  of  the  certifi¬ 
cation  year.  If  a  dwelling  unit  is  sub¬ 
leased  during  the  taxable  year  and  the 
taxpayer  elects  to  compute  depreci¬ 
ation  under  section  167(k)  with  respect 
to  any  property  contained  in  such 
unit,  the  taxpayer  shall  secure  an 
income  certification  from  the  subten¬ 
ant  covering  each  person  who  pro¬ 
poses  to  live  in  the  dwelling  unit  after 
the  beginning  of  the  certification  year. 
If  the  dwelling  unit  is  rented  to  a  new 
tenant  or  subtenant  during  the  60- 
month  election  period,  the  taxpayer 
shall  secure  an  income  certification 
from  the  new  tenant  (or  subtenant) 
covering  each  person  who  proposes  to 
live  in  the  unit  after  the  beginning  of 
the  certification  year.  The  income  cer¬ 
tification  shall  contain  a  statement  of 
the  anticipated  total  annual  income 
for  the  certification  year  of  each 
person  who  proposes  to  live  in  the 
dwelling  unit  during  the  certification 
year,  the  number  of  minors  who  pro¬ 
pose  to  live  in  the  dwelling  unit  during 
the  certification  year,  the  anticipated 
total  annual  income  of  such  minors, 
and  a  description  of  any  payments  ex¬ 
pected  to  be  received  during  the  certi¬ 
fication  year  which  are  not  considered 
to  be  income,  all  determined  in  accord¬ 
ance  with  the  criteria  prescribed  by 
the  Secretary  of  Housing  and  Urban 


Development  referred  to  in  paragraph 
(bX3)  of  this  section.  The  income  cer¬ 
tification  must  be  sworn  to  before  an 
official  authorized  to  administer  oaths' 
(such  as  a  notary  public)  and  shall  be 
maintained  by  the  taxpayer  as  part  of 
his  books  and  records. 

(5)  Effective  date  Paragraph  (b)  (2), 
(3).  and  (4)  of  this  section  shall  apply 
to  property  attributable  to  expendi¬ 
tures  which  are  paid  or  incurred  after 
December  31.  1975.  (For  purposes  of 
applying  this  subparagraph,  rehabili¬ 
tation  expenditures  treats  as  having 
been  paid  or  incurred  by  the  taxpayer 
by  reason  of  S  1.167(k)-l(b)  shall  be 
deemed  to  have  been  paid  or  incurred 
on  the  date  on  which  the  expenditures 
were  actually  paid  or  incurred,  deter¬ 
mined  in  accordance  with  the  method 
of  accoimting  used  by  the  person  that 
actually  paid  or  incurred  the  expendi¬ 
tures.)  In  the  case  of  property  attrib¬ 
utable  to  expenditures  paid  or  in¬ 
curred  before  January  1,  1976,  the 
rules  in  26  CFR  1.167  (k)-3(b)  (2),  (3). 
and  (4),  revised  as  of  April  1,  1977, 
shall  continue  to  apply. 

(6)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (i).  The  median  family  income  in 
a  particular  area  for  a  family  of  four,  as  es¬ 
tablished  for  the  purposes  of  applyi^  sec¬ 
tion  8(fKl)  of  the  n.S.  Housing  Act  of  1937, 
is  $12,000.  During  1976,  the  taxpayer  spends 
in  excess  of  $3,000  per  unit  in  rehabilitating 
three  two-bedroom  dwelling  units,  X.  T.  and 
Z.  All  the  units  are  placed  in  service  on  Jan¬ 
uary  1. 1977,  and  are  advertised  for  rental  at 
$200  per  month.  Unit  X  is  rented  at  this 
price  to  tenant  A  and  unit  T  is  rented  to 
tenant  B.  A  and  B  each  is  married  and  each 
has  two  chUdren.  At  the  time  of  the  signing 
of  the  lease,  tenant  A  certifies  that  the  fam¬ 
ily’s  adjusted  income  for  the  certification 
year  (the  12-month  period  beginning  on  the 
date  the  lease  is  signed),  (»mputed  under 
paragraph  (bK3)  of  this  section,  is  $9,000. 
Tenant  B,  at  the  time  of  signing  the  lease, 
certifies  that  the  family’s  adjusted  income  is 
$10,000  for  the  certification  year.  Assuming 
that  the  Secretary  of  Housing  and  Urban 
Development  has  not  established  an  income 
ceiling  higher  *or  lower  than  80  percent  of 
median  for  the  area  for  purposes  of  iqiply- 
ing  section  8(fXl)  of  the  UB.  Housing  Act 
of  1937,  the  low  or  moderate  income  level 
for  the  purpose  of  this  paragraph  is  $9,600 
(80  percent  of  the  $12,000  median  income 
for  the  area).  Since  tenant  A’s  adjusted 
income  of  $9,000  does  not  exceed  this 
amount,  rehabilitation  expenditures  allo¬ 
cated  to  the  dwelling  unit  rented  to  tenant 
A  could  qualify  under  section  167(k).  How¬ 
ever,  the  rehabilitation  expenditures  allo¬ 
cated  to  the  dwelling  unit  rented  to  tenant 
B  could  not  qualify,  since  tenant  B’s  adjust¬ 
ed  income  ($10,000)  is  in  excess  of  the  low  or 
moderate  income  level  for  the  area. 

Example  2.  ’The  facts  are  the  same  as  in 
example  (1).  Eight  months  after  signing  the 
lease,  tenant  A  receives  a  promotion  that 
was  not  anticipated  when  the  lease  was 
signed.  Because  of  the  unanticipated  promo¬ 
tion,  tenant  A’s  actual  income  for  the  certi¬ 
fication  year  is  $9,800,  which  is  more  than 
the  income  ceiling  ($9,600).  Even  though  A’s 
adjusted  Income  would  not  have  qualified  if 
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the  promotion  had  been  anticipated  when 
the  iease  waa  signed,  the  original  election 
with  respect  to  property  contained  in  unit  X 
will  remain  valid  as  long  as  tenant  A  occu¬ 
pies  the  unit.  Unit  Z.  even  though  vacant 
throughout  1977,  will  be  considered  low- 
income  rental  housing  because  the  rental  at 
which  the  unit  is  offered  ($2,400  per  year) 
does  not  exceed  $2,800,  Le..  30  percent  of 
$9,600,  the  low-  or  moderate-income  level 
for  a  family  of  four. 

(c)  Dwelling  uniL—il)  In  general. 
The  term  “dwelling  unit"  means  a 
house  or  apartment  used  to  provide 
living  a(x:ommodations  in  a  building  or 
structure.  It  is  not  required  that  the 
dwelling  unit  be  occupied  subject  to  a 
lease. 

(2)  Exception.  The  term  “dwelling 
unit"  does  not  include  any  unit  in  a 
hotel,  motel,  inn,  or  other  establish¬ 
ment  more  than  one-half  of  the  dwell¬ 
ing  units  in  which  are  used  on  a  tran¬ 
sient  basis.  A  dwelling  imit  is  used  on  a 
transient  basis  if.  for  more  than  one- 
half  of  the  days  in  which  the  imit  is 
occupied  on  a  rental  basis  during  the 
taxpayer’s  taxable  year,  it  is  (xx;upied 
by  a  tenant  or  series  of  tenants  each 
of  whom  occupies  the  unit  for  less 
than  30  days.  If  a  dwelling  unit  is  oc¬ 
cupied  subject  to  a  sublease  for  any 
portion  of  the  taxable  year,  the  deter¬ 
mination  of  whether  the  imit  is  occu¬ 
pied  on  a  transient  basis  shall  be  made 
with  respect  to  the  sublessee  who  oc¬ 
cupies  the  unit,  not  with  respect  to  the 
lessee. 

§  1.167(k)-4  Time  and  manner  of  making 
election. 

(a)  Manner  of  ctecfion.— (1)  In  gener- 
aL  An  election  imder  section  167(k) 
shall  be  made  by  attaching  a  state¬ 
ment  to  the  income  tax  return  filed 
for  the  first  taxable  year  in  which  the 
taxpayer  computes  the  depreciation 
deduction  using  a  60-month  useful  life. 
An  information  statement  shall  be  at¬ 
tached  to  the  income  tax  return  filed 
for  each  subsequent  taxable  year  in 
which  the  taxpayer  computes  depreci¬ 
ation  imder  section  167(k).  The  60- 
month  election  period  shall  begin  with 
the  date  the  property  is  placed  in  serv¬ 
ice,  unless  the  taxpayer  adopts  an 
averaging  convention  in  accordance 
with  §  1.167(a)-10(b)  which  permits 
the  use  of  some  other  date.  Except  as 
provided  in  subparagraph  (2)  of  this 
paragraph,  no  election  may  be  made 
until  all  the  conditions  and  limitations 
of  S§  1.167(k)-2  and  1.167(k)-3  are  sat¬ 
isfied. 

(2)  Special  rule.  The  rules  contained 
in  this  subparagraph  shall  apply  only 
if  the  taxpayer  does  not  satisfy  the 
$3,000  minimiim  amount  limitation  of 
section  167(k)(2)(B)  in  the  taxable 
year  in  which  property  is  placed  in 
service  and  in  the  immediately  preced¬ 
ing  taxable  year.  The  taxpayer  may 
make  an  election  under  section  167(k) 
for  the  taxable  year  in  which  property 
is  placed  in  service,  by  filing  the  elec¬ 


tion  within  the  time  and  in  the 
manner  prescribed  in  this  section  and 
by  enclosing  a  separate  written  state¬ 
ment  disclosing  an  intent  to  fulfill  the 
$3,000  minimum  amount  limitation  in 
the  succeeding  taxable  year.  If  the 
taxpayer  does  not  make  an  election 
imder  the  preceding  sentence  for  the 
taxable  year  the  property  is  placed  in 
service,  an  amended  return  to  make 
the  election  may  be  filed  for  such 
year,  provided  that  such  amended 
return  is  filed  within  the  time  and  in 
the  manner  prescribed  in  paragraph 
(cK2)  of  this  section.  The  principles  of 
this  subparagraph  may  be  illustrated 
by  the  following  example: 

Example.  A.  a  calendar-year  taxpayer, 
spends  $2,000  per  dwelling  unit  In  2  consecu¬ 
tive  taxable  years,  beglimlng  in  1970,  and 
the  expenditures  qualify  as  rehabilitation 
expenditures  under  $  1.167(k)-3.  An  election 
under  this  subparagraph  may  be  made  with 
respect  to  the  property  placed  in  service  in 
1970,  even  though  the  income  tax  return  for 
1970  is  due  before  any  expenditures  have 
been  paid  or  incurred  in  1971:  Provided, 
That  A  files  a  statement  of  intent  to  spend 
more  than  $1,000  per  dwelling  unit  in  1971. 
Alternatively,  A  may  file  an  amended  return 
for  1970. 

(b)  Information  required.— il)  Elec¬ 
tion  year.  The  election  to  compute  de¬ 
preciation  under  section  167(k)  with 
respect  to  any  property  must  contain 
the  following  information: 

•  (i)  Taxpayer’s  name,  address,  and 
identification  number. 

(ii)  Description  of  property  with  re¬ 
spect  to  which  an  election  is  made, 
and  the  date  such  property  was  placed 
in  service  (see  §  1.167(k)-l(b)  (3)). 

(iii)  Location  and  description  of 
building  beings  rehabilitated. 

(iv)  Number  of  dwelling  units  in  the 
structure,  and  the  number  of  such 
units  occupied  on  a  transient  basis  (see 
S  1.167(k)-3(c)(2)). 

(V)  Date  rehabilitation  expenditures 
were  incurred  (see  §  1.167(k)-l(a)(2)). 

(vi)  Statement  that  all  income  certi¬ 
fications  required  by  S  1.167(k)-3(b)(4) 
have  been  obtained. 

(vii)  For  each  dwelling  unit  which 
the  taxpayer  seeks  to  qualify  as  low- 
income  housing  for  purposes  of  the 
election  under  section  167(k): 

(а)  Rehabilitation  expenditures  allo¬ 
cated  to  such  unit  (see  §  1.167(k)-2(d)), 

(б)  For  each  period  of  occupancy 
during  the  taxable  year,  the  number 
of  occupants,  the  maximum  income 
level  permissible  under  §  1.167(k)- 
3(bK2)  for  that  number  of  (xx:upants. 
the  adjusted  income  of  the  occupants 
of  such  unit  (determined  solely  from 
the  income  certifications  required  by 
§  1.167(k)-3(bK4)),  the  method  by 
which  such  income  was  determined, 
and  the  rent  charged  for  such  unit, 
and 

(c)  For  each  period  in  which  such 
unit  is  vacant  during  the  taxable  year, 
a  description  of  each  such  unit  (as  to 
number  of  rooms),  the  low-  or  moder¬ 


ate-income  lovel  in  that  area  for  the 
number  of  persons  occupsdng  compa¬ 
rable  units,  and  the  rental  at  which 
each  vacant  unit  is  offereiL 

(viii)  If  allocation' is  required  under 
§  1.167(k)-2(d),  the  area  occupied  by 
dwelling  units  and  nondwelling  units. 

(ix)  If  applicable,  statement  of 
intent  to  fulfill  $3,000  minimum 
amount  limitation  (see  $  1.167(k)- 
4(aK2)). 

(X)  If  the  taxpayer  is  treated  as 
having  paid  or  incurred  expenditures 
by  reason  of  §  1.167(k)-l(b),  the 
amount  of  such  expenditures,  the  date 
the  expenditures  were  incurred,  the 
date  the  property  attributable  to  the 
expenditures  was  placed  in  service,  the 
method  of  accounting  used  by  the 
person  that  made  the  expenditures, 
and  the  purchase  price  for  the  proper¬ 
ty  attributable  to  the  expenditures. 

(2)  Subsequent  years.  For  each  tax¬ 
able  year  in  which  depreciation  is  com¬ 
puted  under  section  167(k)  after  the 
taxable  year  of  the  election,  the  state¬ 
ment  required  by  this  section  must 
state  the  rental  charges  for  each  occu¬ 
pied  unit  and  the  rental  charge  at 
which  each  vacant  unit  is  offered.  In 
addition,  if  any  such  unit  is  rented  to  a 
new  tenant  during  the  taxable  year, 
such  statement  must  also  contain  the 
following  information: 

(i)  A  statement  that  such  tenant  has 
signed  an  income  certification 
(S  1.167(k)-3(bX4)),  and 

(il)  The  number  of  occupants  in  the 
unit,  the  maximum  income  level  per¬ 
missible  under§  1.167(k)-3(bK2)  for 
that  number  of  occupants,  and  the 
total  adjusted  income  of  such  occu¬ 
pants,  determined  solely  from  the 
income  certifications  required  by 
§  1.167(k)-3(b)(4). 

(c)  Time  for  filing  election.— il)  Gen¬ 
eral  rule.  In  general,  the  election  to 
compute  depreciation  under  section 
167(k)  with  respect  to  any  property  at¬ 
tributable  to  rehabilitation  expendi¬ 
tures  must  be  filed  no  later  than  the 
time  prescribed  by  law  (including  ex¬ 
tensions  thereof)  for  filing  the  taxpay¬ 
er’s  return  for  the  taxable  year  in 
which  the  property  is  placed  in  serv¬ 
ice,  provided  that  the  rehabilitation 
expenditures  meet  the  requirements 
of  §§  1.167(k)-2  and  1.167(k)-3  in  that 
year,  taking  into  account  expenditures 
of  the  preceding  taxable  year  for  pur¬ 
poses  of  the  $3,000  minimum  amount 
limitation.  The  statement  required  for 
subsequent  years  must  be  filed  no 
later  than  the  time  prescribed  by  law 
(including  extensions  thereof)  for 
filing  the  return  for  such  subsequent 
years.  However,  if  the  taxpayer  does 
not  file  a  timely  return  for  the  year  in 
which  the  property  is  placed  in  serv¬ 
ice.  the  election  shall  be  filed  at  the 
time  the  taxpayer  files  his  first  return 
for  such  year.  For  information  re¬ 
quired  in  the  election  and  subsequent 
years,  see  paragraph  (b)  of  this  sec- 
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tion.  If  the  taxpayer  falls  to  make  an 
election  within  the  time  prescribed  by 
this  paragrai^  no  election  may  be 
made  with  resp^  to  such  property  by 
the  filing  of  an  amended  return  or  in 
any  other  manner. 

(2)  Special  rule.  If  an  election  is  flled 
with  an  amended  return  permitted  by 
paragraph  (aK2)  of  this  section  it 
must  be  filed  no  later  than  time  pre¬ 
scribed  by  law  (including  extensions 
thereof)  for  flllng  a  retiun  for  the 
first  taxable  year  following  the  year  in 
which  the  property  is  placed  in  serv¬ 
ice.  The  principles  of  this  subpara¬ 
graph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  A.  a  calendar-year  taxpayer, 
spends  the  following  amounts  (per  dwelling 
unit)  in  4  consecutive  taxable  years  begin¬ 
ning  in  1970:  $2,000,  $3,000,  $4,000,  and 
$5,000.  The  expenditiires  qualify  as  rehabili¬ 
tation  expenditures  under  |1.167(k)-^  and 
the  property  attributable  to  the  expendi¬ 
tures  in  each  of  the  4  taxable  years  would 
qualify  for  an  election  under  section  167(k). 
A  does  not  file  an  election  under  section 
167(k)  for  1970  or  1971  and  the  property  at¬ 
tributable  to  the  rehabilitation  expendi¬ 
tures  for  those  years  may  qualify  for  depre¬ 
dation  allowable  under  section  167(a).  A 
may  make  an  election  under  section  167(k) 
for  the  property  attributable  to  the  expend¬ 
itures  made  in  1972  and  1973. 

(d)  Revocation  of  election.— <1)  In 
general  An  election  under  section 
167(k)  may  be  revoked  by  the  taxpay¬ 
er  at  any  time  prior  to  the  time  pre¬ 
scribed  by  law  (including  extensions 
thereof)  for  filing  a  tax  return  for  the 
last  taxable  year  in  which  any  portion 
of  the  60-month  election  period  falls. 
Such  revocation  shaU  be  made  by 
filing  a  statement  in  writing  with  the 
District  Director  or  Director  of  the  In¬ 
ternal  Revenue  Service  center  with 
which  the  election  was  filed.  If  an 
election  is  revoked  under  this  para¬ 
graph,  the  revocation  shall  not  affect 
taxable  years  for  which  a  tax  return 
was  filed  computing  a  depreciation  de¬ 
duction  under  section  167(k).  The  rev¬ 
ocation  shall  be  effective  on  the  date 
specified  by  the  taxpayer.  Such  revo¬ 
cation  may  apply  to  any  property  at¬ 
tributable  to  rehabilitation  expendi¬ 
tures  allocated  to  any  dwelling  unit  in 
the  buUding  or  structure  or  to  all  such 
property.  An  election  revoked  under 
this  subparagraph  may  not  be  rein¬ 
stated. 

(2)  Failure  to  meet  requirements  of 
section  167{k).  An  election  under  sec¬ 
tion  167(k)  with  respect  to  property 
attributable  to  a  dwelling  unit  shall  be 
considered  revoked  with  respect  to 
such  property  if  at  any  time  during 
the  taxable  year— 

(i)  Such  unit  is  rented  to  (or  held  for 
occupancy  by)  a  family  or  individual 
not  meeting  the  definition  of  low  or 
moderate  income  (see  fl.l67(k)- 
3(bX2)): 

(li)  More  than  one-half  of  the  dwell¬ 
ing  units  in  the  building  are  rented  on 
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a  transient  basis  (see  fi  1.167(k)-3(c)); 
or 

(ill)  Expenditures  which  are  required 
In  order  to  meet  the  $3,000  minimum 
amount  limitation  for  the  preceding 
taxable  srear  are  insufficient  (see 
S1.167(k)-2(b)). 

The  revocation  shall  be  deemed  to 
occur  on  the  first  day  in  which  the 
dwelling  unit  does  not  meet  the  re¬ 
quirements  of  section  167(k)  during 
the  taxable  year.  Any  revocation  of  an 
election  under  this  subparagraph  shall 
not  affect  prior  taxable  years  for 
which  a  tax  return  computing  depred¬ 
ation  under  section  167(k)  was  filed  if 
aU  the  conditions  of  section  167(k) 
were  met  for  those  years.  An  election 
considered  revoked  under  this  subpar¬ 
agraph  may  not  be  reinstated. 

(3)  Effect  of  revocation.  The  taxpay¬ 
er  may  not  compute  the  depreciation 
deduction  using  the  SO-month  useful 
life  permitted  under  section  167(k)  for 
any  portion  of  any  taxable  year  begin¬ 
ning  after  the  date  on  which  a  revoca¬ 
tion  is  effective  under  this  paragraph. 
The  depredation  deduction  allowed 
under  section  167(k)  for  the  taxable 
year  in  which  a  revocation  is  effective 
shall  be  the  amount  such  deduction 
would  have  been  for  such  year  if  no 
revocation  had  occurred,  multiplied  by 
a  fraction  consisting  of:  (1)  the  number 
of  days  in  the  taxable  year  prior  to  the 
date  of  the  revocation,  over  (ii)  the 
numb^-  of  dasrs  of  the  60-month  elec¬ 
tion  period  which  falls  within  such 
year.  The  taxpayer  shall  continue  to 
use  the  straight  line  method  of  depre¬ 
ciation.  but  shall  use  the  estimated  re¬ 
maining  useful  life  and  salvage  value 
of  the  property  (determined  without 
regard  to  section  167(k))  as  of  the  date 
such  recovation  is  deemed  to  occur.  If 
the  taxpayer  wishes  to  adopt  another 
method  of  depreciation  following  a 
revocation  of  an  election,  such  new 
method  is  a  change  in  a  method  of  ac- 
coimting  which  requires  the  consent 
of  the  Secretary  or  his  delegate  under 
section  446(e).  (Generally,  the  straight 
line  method  of  depreciation  using  the 
property’s  remaining  useful  life  deter¬ 
mined  without  regard  to  section  167(k) 
will  be  the  only  method  of  depred¬ 
ation  which  will  be  accepted  following 
a  revocation. 

(4)  Example.  The  prlndples  of  this 
paragraph  may  be  illustrated  by  the 
following  example: 

Example.  Beginning  after  July  24.  1969,  a 
calendar-year  taxpayer  spends  $5,000  per 
dwelling  unit  to  rehabilitate  the  three 
dwelling  units  In  an  iq>artment  house.  The 
property  attributable  to  these  expenditures 
Is  placed  In  servloe  on  January  1,  1970.  The 
dwelling  units  qualify  as  low-income  rental 
housing  and  the  taxpayer  elects  to  compute 
depreciation  under  section  167(k).  The 
dwelling  units  continue  to  qualify  as  low- 
income  rental  housing  throughtout  1970. 
1971,  and  1972.  On  March  15.  1973,  the 
three  units  cease  to  qualify  as  low-inomne 
rental  housing  and  the  election  under  sec¬ 


tion  167(k)  is  considered  revoked  on  that 
date.  The  amount  of  the  depreciation  de¬ 
duction  computed  under  section  167(k)  for 
1973  with  respect  to  these  three  units  is  the 
amount  such  depreciation  would  have  been 
absent  a  revocation.  $3,000  (iix$15,000), 
multiplied  by  the  number  of  days  of  the 
taxable  year  beftwe  the  revocation,  73.  over 
the  number  of  days  of  the  60-month  elec¬ 
tion  period  within  the  taxable  year.  865. 
Thus,  the  depreciation  deduction  for  1973 
under  secUon  167(k)  is  $600  (^HciX  $3,000). 
For  the  remainder  of  1973.  the  taxpayer 
must  compute  depreciation  under  the 
straight  line  method,  using  the  estimated 
usef\il  life  and  the  salvage  value  of  the 
property  on  March  15,  1973.  The  adjusted 
basis  of  the  property  on  March  15,  1973,  is 
$5,400,  the  property’s  unadjusted  basis 
($15,000),  minus  the  depreciation  allowed 
under  section  167(k)  ($9,600).  Assume  that 
the  property’s  estimated  remaining  useful 
life  is  20  years  and  that  the  salvage  value  is 
$1,000.  The  depreciation  deduction  for  the 
remainder  of  1973  under  section  167(a)  is 
the  amoimt  the  depreciation  would  have 
been  for  1973  under  the  straight  line 
method,  $220  (V4eX  $4,400),  multiplied  by 
the  number  of  days  following  the  revoca¬ 
tion.  292,  over  the  number  of  days  of  the 
taxable  year,  365.  Thus,  the  taxpayer  would 
be  allowed  a  deduction  of  $176  imder  section 
167(a)  for  the  period  of  1973  following  the 
revocation  (■*%«(X$220).  The  depreciation 
allowed  for  1973  with  respect  to  the  proper¬ 
ty  is  the  sum  of  the  depreciation  computed 
under  section  167(k)  before  the  revocation 
($600)  plus  the  depreciation  aUowed  under 
section  167(a)  after  the  revocation  ($176),  or 
$776, 

(e)  Effective  date.  The  provisions  of 
section  167(k)  apply  to  taxable  years 
ending  after  July  24,  1969.  A  taxpayer 
will  be  permitted  to  make  an  election 
or  revoke  an  election  under  section 
167(k)  on  or  before  June  9,  1972.  'The 
election  will  be  permitted  imder  this 
paragraph  for  any  taxable  year  ending 
after  July  24,  1969,  notwithstanding 
the  fact  that  the  period  prescribed  by 
paragraph  (c)  of  this  section  for  filing 
an  election  for  such  taxable  year  has 
expireiL  The  provisions  of  paragraph 
(aKl)  of  this  section  shall  apply  for 
purposes  of  determining  the  beginning 
of  the  60-month  election  period.  If  the 
taxpayer  is  permitted  to  revoke  an 
election  with  respect  to  any  property 
within  the  90-day  period  specified  in 
this  paragraph,  the  taxpayer  may 
adopt  any  meth(xl  of  depreciation  per¬ 
mitted  under  section  167  for  such 
property,  beginning  with  the  date  the 
property  was  placed  in  service,  using 
the  estimated  useful  life  of  the  proper¬ 
ty  on  such  date,  determined  without 
regard  to  section  167(k). 

(f )  Extension  of  time  for  election.  In 
the  case  of  property  attributable  to 
expenditures  paid  or  inimrred  after 
December  31.  1975,  a  taxpayer  will  be 
permitted  to  make  an  eleition  under 
section  167(k)  (and  file  the  statement 
required  for  subsequent  taxable  years 
by  paragraph  (bK2)  of  this  se<tion)  on 
or  before  (the  90th  day  after  the  date 
this  notice  of  proposed  rulemaking  is 
adopted  as  a  Treasury  decision),  not- 
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withstanding  the  fact  that  the  period 
prescribed  by  paragraph  (c)  of  this 
section  for  filing  an  election  for  the 
taxable  year  (or  for  fUing  the  state¬ 
ment  required  for  a  subsequent  year) 
has  expired. 

[FR  Doc.  78-12410  FUed  5-5-78;  8:45  am] 


[3810-70] 

DEPARTMENT  OF  DEFENSE 

DafMiM  bivastlgativa  Sorvk* 

(32  CFR  Part  298a] 

[DIb  Reg  28-4] 

PRIVACY  Aa  OF  1974 
Propatod  Amandmont  af  Examption  Rule 

AOENCnr:  Defense  Investigative  Serv¬ 
ice  (DIS). 

ACTION:  Proposed  amendment  of  ex¬ 
emption  rule. 

SUMMARY:  The  DIS  is  amending  an 
existing  exemption  rule  for  a  record 
system  identified  as  DIS  5-01,  entitled, 
“Investigative  files”,  by  deleting  the 
exemption  from  the  provisions  of  sub¬ 
section  (o)  of  the  Privacy  Act. 

DATES:  Any  comments  must  be  re¬ 
ceived  on  or  before  June  7, 1978. 

ADDRESS:  Send  comments  to  the 
Office  of  the  Assistant  for  Informa¬ 
tion  (D0020),  Defense  Investigative 
Service,  1000  Independence  Ave  SW.. 
Washington.  D.C.  20314. 

FOR  FURTHER  INFORMATION 
CONTACrr. 

Lt.  Col.  Dale  L.  Hartig,  Assistant  for 
Information,  telephone,  202-693- 
1740. 

SUPPLEMENTARY  INFORMATION: 
On  September  28,  1977  at  42  FR  51477 
the  DIS  republished  the  procedural 
and  exemption  rules  as  required  by 
the  Privacy  Act  of  1974,  Pub.  L.  93-579 
(5  U.S.C.  552a).  DIS  is  proposing  to 
amend  an  existing  exemption  rule 
identified  in  the  summary  above  and 
located  at  42  FR  51481  of  the  rules  by 
deleting  the  exemption  from  the  pro¬ 
visions  of  Subsection  (o)  of  the  Act. 
The  record  system  notice  was  pub¬ 
lished  on  September  28,  1977  at  42  FR 
51432.  Therefore,  it  is  proposed  that 
9298a.l4,  entitled  “Exemptions",  be 
amended  as  set  forth  below. 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives,  Washington  Head- 
Quarters  Services,  Department 
of  Defense. 

Mat  3. 1978. 

$  298a.l4  Exemptions. 

•  • ,  •  •  * 

(c)  Investigative  files.— DIS  5-01. 


(1)  Exemption.  5  U.S.C.  552a(c)  (3) 
and  (4);  (d):  (e)(1).  (2),  (3),  (5)  and  (8); 
and  (g); 

(2)  Authority.  5  U.S.C.  552a(j)(2); 

(3)  Reasons.  Records  maintained  by, 
or  at  the  direction  of  the  DIS  Special 
Cases  Division  include  criminal  inves¬ 
tigations  for  which  DIS  has  primary 
responsibility  and  certain  reports  and 
reciprocal  investigations,  as  well  as  se¬ 
curity  or  counterintelligence  informa¬ 
tion,  which  may  be  used  in  criminal 
prosecution.  The  withholding  of  this 
information  will  be  to  the  extent  nec¬ 
essary  to  allow  the  DIS  Special  Cases 
Division,  a  criminal  law  enforcement 
component,  to  conduct  effective  inves¬ 
tigations  into  alleged  milawful  activi¬ 
ty,  or  crime  conducive  situations,  with¬ 
out  Jeopardizing  such  investigations. 
Knowledge  of  the  investigations  of  the 
Special  Cases  Division  would  enable 
subjects  or  suspects  to  take  actions  to 
prevent  detection  of  criminal  activi¬ 
ties,  fabricate  evidence,  influence  wit¬ 
nesses  improperly,  conceal  or  destroy 
evidence,  or  to  escape  prosecution.  It 
sould  also  lead  to  intimidation  of.  or 
harm  to.  sources,  informants,  wit¬ 
nesses  and  their  families.  Information 
from  this  system  will  be  withheld  only 
to  the  extent  that  its  release  would  in¬ 
terfere  with  such  investigations. 

•  •  •  •  • 

[FR  Doc.  78-12430  FUed  5-5-78;  8:45  am] 


POSTAL  SERVICE 

[39  CFR  Part  111] 

SECOND-CLASS  BULK  MAILINGS 

Lower  Par  Ptoca  Rota  for  Regular  Rate  and 
Science  of  Agriculture  Publications 


SUMMARY:  On  July  13.  1977,  the 
Postal  Service  filed  with  the  Postal 
Rate  Commission  proposals  for 
changes  in  postage  rates  and  fees.  The 
specific  rates  and  fees  proposed  are  set 
forth  at  42  FR  37,332  et  seq.  as  amend¬ 
ed  at  42  FR  63,240-63,242  (1977),  42 
FR  63,830  (1977).  One  of  these  propos¬ 
als  would  provide  two-tier  per  piece 
charges  for  second-class  regular-rate 
and  science  of  agriculture  publica¬ 
tions. 

Under  the  proposal,  publications 
mailed  at  regular  or  science  of  agricul¬ 
ture  rates  would  be  eligible  for  the 
lower  per  piece  charges  if  they  are 
properly  prepared  in  5-digit  ZIP  Code 
direct  sacks. 

Before  this  proposal  can  be  placed 
into  effect,  it  must  be  recommended 
by  the  Postal  Rate  Commission  to  the 
Ctovemors  of  the  Postal  Service  and 
be  approved  by  the  CJovemors.  Under 
the  provisions  of  39  UB.C.  3624,  the 


Postal  Rate  Commission  is  to  issue  its 
recommended  decision  on  the  Postal 
Service’s  proposal  on  or  before  May 
13. 1978. 

The  puirpose  of  this  rulemaking  is  to 
set  forth  and  solicit  comments  on  pro¬ 
posed  rules  and  regulations  that  would 
apply  if  the  two-tier  per  piece  charges 
are  recommended  by  the  Postal  Rate 
Commission  and  the  recommendation 
is  approved  by  the  Governors  of  the 
Postal  Service,  the  Postal  Service  will 
then  be  able  to  place  new  second-class 
rates,  including  the  two-tier  per  piece 
charges,  into  effect  in  a  timely  way. 

DATE:  Comments  must  be  received  on 
or  before  May  20, 1978. 

ADDRESS:  Written  comments  should 
be  directed  to  the  Director,  Office  of 
Mail  Classification,  Rates  and  Classifi¬ 
cation  Department,  U.S.  Postal  Serv¬ 
ice,  Room  1610,  475  L’Enfant  Plaza 
SW.,  Washington.  D.C.  20260. 

Copies  of  all  written  comments  re¬ 
ceived  will  be  available  for  public  in¬ 
spection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  in  the  Office  of  Mail  Classifi¬ 
cation.  Rates  and  Classification  De¬ 
partment.  Room  1610,  475  L’Enfant 
Plaza  SW.,  Washington,  D.C.  20260. 

FOR  FURTHER  INFORMA'nON 
CONTACT: 

Mr.  Ashley  Lyons,  202-245-4749. 

SUPPLEMENTAL  INFORMATION: 
In  order  to  carry  out  the  purposes  de¬ 
scribed  above,  the  Postal  Service 
would  add  to  the  Postal  Service 
Manual  a  new  125.329,  set  forth  below. 

Although  exempt  under  39  U.S.C. 
410(a)  from  the  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
^J3  (b),  (c).  regarding  proposed  rule- 
making,  the  Postal  l^rvlce  invites 
public  comment  on  the  following  pro¬ 
posed  revision  of  the  Potal  Service 
Manual: 

Part  125— Second-C^ss  Bulk 
Mailings 

In  Part  125  of  the  Postal  Service 
Manual  add  new  .329  reading  as  fol¬ 
lows: 


•  •  •  *  • 

.32  Preparation  by  the  Mailer  of 
Copies  in  Packages  and  Sacks 

•  •  «  «  « 


.329  Mailings  at  5-Digit  Direct  Pre¬ 
sort  Rates 

To  qualify  for  the  lower  per  piece 
rate  for  regular  rate  and  science  of 
agriculture  publications  presented  in 
5-dlglt  ZIP  Code  direct  sacks,  the  fol¬ 
lowing  requirements  must  be  met: 

a.  The  publications  must  be  for  de¬ 
livery  to  an  address  outside  of  the 
county  of  original  entry; 

b.  The  publications  must  be  pre¬ 
sented  in: 


[7710-12] 


AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


125.3  Mailing 
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(1)  S-diglt  ZIP  Code  sacks  or 

(2)  S-diglt  ZIP  Code  bundles  In 
lieu  of  sacks  if  authorized  in  ac¬ 
cordance  with  125.328. 

Each  5-digit  sack  (or  5-diglt  bimdle 
in  lieu  of  a  sack)  must  contain  a 
miniTniim  of  20  pounds  of  mail  or 
sufficient  pieces  to  fill  one-third  of  a 
sack.  For  the  purposes  of  this  re¬ 
quirement,  1,000  cubic  inches  of  mail 
is  considered  sufficient  to  fill  one- 
third  of  a  No.  2  postal  sack. _ 

c.  One  sack  to  a  5-digit  ZIP  Code 
which  is  less  than  one  third  fuU  or 
contains  less  than  20  pounds  may 
qualify  for  this  lower  piece  rate  pro¬ 
vided  it  is  part  of  a  mailing  which  in¬ 
cludes  other  substantially  full  sacks 
to  the  same  destination.  This  is  to 
allow  for  the  “overflow"  to  that  des¬ 
tination  which  cannot  be  practically 
put  with  previously  sacked  mail  to 
that  destination. 

d.  Mailers  must  be  prepared  to 
document  or  otherwise  confirm  the 
number  of  pieces  mailed  and  paid  at 
the  lower  per  piece  rate.  This  may 
be  done  in  any  of  the  following  man¬ 
ners: 

(1)  By  separating  the  5-digit  ZIP 
Code  direct  sacks  from  the  rest  of 
the  mailing  when  it  is  presented 
for  mailing,  or 

(2)  By  attaching  to  the  mailing 
statement  a  listing  of  the  number 
of  copies  (and  pieces)  in  each  5- 
digit  ZIP  Code  direct  sack  for 
which  the  lower  per  piece  charge  is 
being  paid,  or 

(3)  By  maintaining  records  for 
each  mailing  which  will  confirm 
the  number  of  pieces  in  5-digit  2iIP 
Code  direct  sacks.  The  records 
must  document  the  number  of 
copies  (and  pieces)  to  each  5-digit 
ZIP  Code  destination  for  each  edi¬ 
tion  of  an  issue  entered  at  each 
post  office  for  which  5-digit  ZIP 
Code  sacks  are  made  up.  A  print¬ 
out  must  be  presented  prior  to  the 
first  mailing  made  under  this  ar¬ 
rangement,  but  not  prior  to 
August  1, 1978.  These  records  must 
be  retained  for  at  least  two  months 
from  the  date  of  mailing.  The 
mailer  must  provide  a  copy  of  the 
record  for  a  particular  mailing,  or 
portions  of  it,  within  thirty  days  of 
a  request  by  the  postmaster  of  the 
office  of  entry.  Postmasters  shall 
advise  the  Region’s  Revenue  Pro¬ 
tection  Program  Manager  of  all 
publications  being  mailed  under 
this  arrangement.  Acceptance 
Units  will  msLintaiii  a  listing  of 
publications  authorized  to  mail 
under  this  agreement. 

An  sq>propriate  amendment  to  39 
CJ'.R.  111.3  to  reflect  these  changes 
will  be  published  if  the  proposal  is 
adopted. 

(39  U.S.C.  401(2)) 

R(X!er  P.  Craig, 
Deputy  General  Counsel 
(FR  E>o(^  78-12567  FUed  5-4-78;  2:32  pm] 


[6712-01] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[47  cm  forts  1,  81  and  87] 

(FCC  78-268;  SS  Docket  No.  78-137] 

NEW  fUBUC  COAST  STATIONS,  AERONAUTI¬ 
CAL  ADVISORY  STATIONS  AND  RADIONA- 
VIOATION  LAND  STATIONS  IN  THE  AVI¬ 
ATION  SERVICES 

Roqwirlng  Notifisotion  Upon  Cownioncownt  of 
Sorvica 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  Rulemaking. 

SUMMARY:  This  document  proposes 
amendments  to  certain  of  the  Commis¬ 
sion’s  rules  to  require  notification 
upon  (x>mmencement  of  service  of  new 
public  coast  stations,  aeronautical  ad¬ 
visory  stations  and  radionavigation 
land  stations,  in  the  Aviation  Services. 
This  has  been  a  routine  condition  of 
grant  for  public  coast  stations.  This 
rulemaking  will  incorporate  this  (»ndi- 
tion  of  grant  into  the  Commission’s 
rules  and  will  extend  it  to  aeronautical 
advisory  stations  and  radionavigation 
land  stations  in  the  Aviation  Services. 

DATES:  Comments  must  be  received 
on  or  before  June  5,  1978  and  reply 
comments  must  be  received  on  or 
before  Jime  15,  1978. 

ADDRESSES:  Federal  Communica¬ 
tions  Commission,  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  C.  K.  Hays,  Safety  and  Spe<dal 
Radio  Services  Bureau,  202-832- 
7197. 

SUPPLEMENTARY  INFORMATION: 
Adopted:  April  20, 1978. 

Released:  May  3, 1978. 

In  the  matter  of  amendment  of 
Parts  1,  81  and  87  of  the  Commission’s 
rules  to  require  notification  upon  com¬ 
mencement  of  service  of  new  public 
coast  stations,  aeronautical  advisory 
stations  and  radionavigation  land  sta¬ 
tions  in  the  Aviation  Services. 

1.  Notice  of  Proposed  Rulemaking  in 
the  above-entitled  matter  is  hereby 
given. 

2.  The  Commission  is  proposing  to 
amend  its  rules  to  require  the  licens¬ 
ees  of  new  public  coast  stations,  aero¬ 
nautical  advisory  stations  and  radiona¬ 
vigation  land  stations  in  the  Aviation 
Services  to  notify  the  Commission  of 
the  Conunencement  of  station  oper¬ 
ations.  Each  of  these  types  of  stations 
provide  important  services  to  the 
public,  and  their  frequencies,  locations 
and  hours  of  service  are  listed  in  var¬ 
ious  Government  and  non-Govem- 
ment  publications.  Under  Commission 


rules  only  one  station  is  permitted  to 
operate  in  the  area  defined  for  that 
type  of  station,  and  operations  must 
commence  within  eight  months  of  the 
initial  grant  of  the  station  license.  If  a 
station  does  not  commence  operations 
within  this  time  period,  the  station  li¬ 
cense  becomes  invalid  and  must  be  re¬ 
turned  to  the  Commission  for  cancel¬ 
lation.  A  new  applicant  then  may  file 
for  a  station  license  to  serve  that  area. 

3.  To  properly  administer  these  rules 
and  to  provide  accurate  information 
concerning  station  operations,  it  is 
necessary  that  the  Commission  be 
promptly  informed  by  the  licensee  of 
the  commencement  of  station  oper¬ 
ations.  Such  requirement  for  notifica¬ 
tion  by  the  licensee  is  presently  a  con¬ 
dition  of  grant  placed  on  all  public 
coast  stations  licensees  and  has  not  ap¬ 
peared  to  result  in  any  substantial 
burden  to  the  licensees.  This  proposed 
rulemaking  would  place  this  require¬ 
ment  in  the  rules  and  would  extend  it 
to  aeronautical  advisory  stations  and 
radionavigation  land  stations  in  the 
Aviation  Services  because  of  their 
public  service  use.  Under  the  proposal, 
if  the  licensee  fails  to  notify  the  Com¬ 
mission  within  8  months  of  commence¬ 
ment  of  station  operation,  it  would  be 
conclusively  presumed  that  the  station 
is  not  in  operation  and  the  license 
would  become  invalid  unless  the  li¬ 
censee  could  show  “good  cause”  why 
notification  was  not  made.  A  state¬ 
ment  of  “good  cause"  would  not  be 
sufficient  if  it  merely  rested  on  the  ac¬ 
tions  of  the  licensee  or  those  associat¬ 
ed  with  him.  To  come  within  “good 
cause”,  the  failure  to  file  must  rest 
with  some  third  party  not  within  con¬ 
trol  of  the  licensee. 

4.  In  addition  to  requiring  notifica¬ 
tion  by  the  licensee,  this  proposal 
would  clarify  the  rules  by  amending 
Part  87  to  reflect  the  requirement 
presently  set  forth  in  Section  1.932  of 
the  Commission’s  rules  that  an  au¬ 
thorized  station,  other  than  an  oper¬ 
ational  fixed  station  operating  on  fre¬ 
quencies  above  952  MHz,  must  be 
placed  in  operation  within  eight 
months  from  the  date  of  grant  or  the 
authorization  becomes  invalid  and 
must  be  retiumed  to  the  Commission 
for  cancellation. 

5.  The  proposed  amendments  to  the 
rules  as  set  forth  in  the  Appendix  are 
issued  pursuant  to  the  authority  con¬ 
tained  in  sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended. 

6.  Pursuant  to  applicable  procedures 
set  forth  in  Section  1.415  of  the  Com¬ 
mission’s  rules,  interested  persons  may 
file  comments  on  or  before  June  5. 
1978,  and  reply  comments  on  or  before 
June  15,  1978.  All  relevant  and  timely 
comments  and  reply  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  pnx^eed 
ing.  In  reaching  its  decision  in  this 
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proceeding,  the  Commission  may  also 
take  into  account  other  relevant  infor¬ 
mation  before  it.  in  addition  to  the 
specific  comments  invited  by  this 
Notice. 

7.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  Commission’s 
rules,  an  original  and  5  copies  of  all 
statements,  briefs  or  comments  filed 
shall  be  furnished  to  the  Commission. 
Responses  will  be  available  for  public 
insi^tion  during  regiilar  business 
ttours  in  the  Commission’s  Public  Ref¬ 
erence  Room  at  its  headquarters  in 
Washington,  D.C. 

Federal  CoMinnncATiONS 
Commission, 

William  J.  Tricarico, 

Secretary. 

Appendix 

Parts  1.  81  and  87  of  Chapter  I  of 
Title  47  of  the  Code  of  Federal  Regu¬ 
lations  are  amended  as  follows: 

PA«T  1— PRACTICE  AND  PROCEDURES 

Section  1.932  is  amended  to  read  as 
follows: 

S  1.932  'nine  in  which  atation  must  be 
placed  in  operation. 

(a)  For  operational-fixed  stations  au¬ 
thorized  to  operate  on  frequencies 
above  952  MHz.  the  authorized  station 
must  be  placed,  in  operation  within 
twelve  months  from  the  date  of  grant 
or  the  authorization  shall  be  invalid 
and  must  be  returned  to  the  Commis¬ 
sion  for  cancellation.  For  all  other  sta¬ 
tions,  the  authorized  station  must  be 
placed  in  operation  within  eight 
months  from  the  date  of  grant  or  the 
authorization  shall  be  invalid  and 
must  be  returned  to  the  Commission 
for  cancellation. 

(b)  The  licensee  of  a  new  public 
coast  station,  a  new  aeronautical  advi¬ 
sory  station  or  a  new  radionavigation 
land  station  in  the  Aviation  Services 
shall  notify  the  Commission  in  writing 
when  the  station  is  placed  in  oper¬ 
ation.  If  the  licensee  fails  to  notify 
this  Commission  within  eight  months 
from  the  date  of  grant  that  the  station 
has  been  placed  in  operation,  it  shall 
be  conclusively  presumed  the  station 
is  not  in  operation  and,  thus,  the  li¬ 
cense  becomes  invalid  by  operation  of 
paragraph  (a)  of  this  section,  unless 
the  licensee  shows  good  cause  why  no¬ 
tification  was  not  made. 


PART  81— STATIONS  ON  LAND  IN  THE  MARI¬ 
TIME  SERVKES  AND  ALASKAmJBUC  FIXED 
STATIONS 

Section  81.61  is  amended  to  read  as 
follows: 

§  81.61  lime  In  which  station  must  be 
placed  in  operation. 

(a)  In  those  cases  in  which  a  license 
is  issued  initially  in  lieu  of  a  construc¬ 
tion  permit,  if  the  station  authorized 


is  not  placed  in  operation  within  eight 
months  from  the  date  of  the  grant, 
the  authorization  shall  be  invalid  and 
must  be  returned  to  the  Commission 
for  cancellation. 

(b)  The  licensee  of  a  new  public 
coast  station  shall  notify  the  Commis¬ 
sion  in  writing  when  the  station  is 
placed  in  operation.  If  the  licensee 
fails  to  notify  this  Commission  within 
eight  months  from  the  date  of  grant 
that  the  station  has  been  placed  in  op¬ 
eration.  it  shall  be  conclusively  pre¬ 
sumed  the  station  is  not  in  operation 
and,  thus,  the  license  becomes  invalid 
by  operation  of  paragraph  (a)  of  this 
section,  unless  the  licensee  shows  good 
cause  why  notiication  was  not  made. 


PART  87— AVIATION  SERVICES 

A  new  S  87.58  is  added  to  read  as  fol¬ 
lows: 

887.58  Time  in  which  station  must  be 
placed  in  operation. 

(a)  In  those  cases  in  which  a  license 
is  issued  initially  in  lieu  of  a  construc¬ 
tion  permit,  if  the  station  authorized 
is  not  placed  in  operation  within  eight 
months  from  the  date  of  the  grant, 
the  authorization  shall  be  invalid  and 
must  be  returned  to  the  Commission 
for  cancellation. 

(b)  The  licensee  of  a  new  aeronauti¬ 
cal  advisory  station  or  a  new  rediona- 
vlgation  land  station  shall  notify  the 
Commission  in  writing  when  the  sta¬ 
tion  is  placed  in  operation.  If  the  li¬ 
censee  fails  to  notify  this  Commission 
within  eight  months  from  the  date  of 
grant  that  the  station  has  been  placed 
in  operation,  it  shall  be  conclusively 
presumed  the  station  is  not  in  oper¬ 
ation  and,  thus,  the  license  becomes 
invalid  by  operation  of  paragraph  (a) 
of  this  section,  unless  the  licensee 
shows  good  cause  why  notification  was 
not  made. 
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[47  CFR  Pcwt  73] 

[BC  Docket  No.  78-141;  RM-3062] 

FM  BROADCAST  STATIONS  IN  MARTIN  AND 
NEON,  KY. 

PropoMd  CbcMig—  in  Tobin  of  Atslgnmonta 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  Action  taken  herein  pro¬ 
poses  the  deletion  of  a  Class  A  FM 
channel  from  Neon.  Ky.,  and  its  as¬ 
signment  to  Martin.  Ky.  Petitioner, 
Guaranty  Broadcasting  Co.,  states 
that  since  no  interest  has  been  shown 
in  operating  an  FM  station  in  Neon. 


the  channel  should  be  assigned  to 
Martin  where  the  proposed  station 
could  provided  a  first  local  aural 
broadcast  service  to  that  community. 

DATES:  Comments  must  be  filed  on 
or  before  Jime  20.  1978.  Reply  com¬ 
ments  must  be  filed  on  or  before  July 
10. 1978. 

ADDRESSES:  Federal  Communica¬ 
tions  Commission,  Washington.  D.C. 
20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mildred  B.-  Nesterak,  Broadcast 

Bureau.  202-632-7792. 
SUPPLEMENTARY  INFORMAHON: 
Adopted:  April  21. 1978. 

Released:  May  2. 1978. 

In  the  matter  of  amendment  of 
873.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Martin  and  Neon, 
Ky.)  BC  Docket  No.  78-141,  RM-3062. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rulemak¬ 
ing*  filed  February  6, 1978,  by  Guaran¬ 
ty  Broadcasting  Co.  ("petitioner”), 
which  requests  the  deletion  of  FM 
Channel  261A  from  Neon,  Ky.,  to 
permit  its  assignment  to  Martin.  Ky. 
Petitioner  states  that  Channel  261A 
was  assigned  to  Neon  over  ten  years 
ago  and  that  no  application  has  been 
filed  for  its  use.  Petitioner  asserts  that 
Channel  261 A  could  be  assigned  to 
Martin  in  conformity  with  the  mini¬ 
mum  distance  separation  requirements 
without  affecting  any  presently  as¬ 
signed  channel  other  than  the  dele¬ 
tion  of  Channel  261 A  from  Neon. 
There  is  no  other  channel  which  could 
be  assigned  without  deleting  an  exist¬ 
ing  assignment.  Martin  has  no  local 
broadcast  service. 

2.  Martin,  in  eastern  Kentucky,  is  a 
community  of  786  persons  in  Floyd 
County  (pop.  35,880),*,  and  is  located 
approximately  64  kilometers  (40  miles) 
west  of  the  intersection  of  Virginia 
and  West  Virginia  state  lines  and  13 
kilometers  (8  miles)  south  of  Preston- 
burg,  Ky.  Petitioner  asserts  that 
Martin,  whose  population  has  in¬ 
creased  to  an  estimated  1200  in  1977,  is 
primarily  a  mining  community.  It 
states  that,  with  the  county  relying 
more  heavily  on  coal  as  an  energy 
source,  the  Floyd  County  population 
can  be  expected  to  Increase,  and  the 
opportunities  for  new  businesses  and 
existing  concerns  will  continue  to 
grow.  Petitioner  notes  that  over  a 
dozen  mining  companies  form  the  base 
of  the  Martin  area  economic  structure. 
It  offers  a  description  of  Martin’s  form 
of  government,  the  local  geography, 
school  system,  civic,  religious  and  rec- 


‘Publlc  Notice  of  the  petiticm  was  given 
on  March  7. 1978,  Report  No.  1106. 

‘Population  figures  are  taken  from  the 
1970  UJS.  Census,  unless  otherwise  indicat¬ 
ed. 
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reational  activities  in  an  effort  to  show 
the  need  for  the  assignment. 

3.  Petitioner  asserts  that,  since  no 
interest  has  been  shown  in  operating 
an  FM  station  at  Neon,  the  channel 
should  be  assigned  to  Martin  where  a 
need  exists  and  a  demand  for  its  use 
has  been  expressed.  Petitioner  states 
that,  if  the  channel  is  assigned  to 
Martin,  it  will  promptly  file  an  appli¬ 
cation  for  a  construction  permit. 

4.  Although  the  FM  channel  was  ini¬ 
tially  assigned  in  1963,  the  channel 
has  lain  fallow  all  these  years.  Since 
an  interest  has  been  shown  for  its  use 
elsewhere,  it  would  be  in  the  public  in¬ 
terest  to  examine  this  possibility. 

5.  In  view  of  the  foregoing,  and  pur¬ 
suant  to  authority  fotmd  in  Sections 
4(i),  5(dKl),  303(g)  and  (r),  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  it  is  proposed  to  amend  the 
FM  Table  of  Assignments  ($  73.202(b)) 
to  read  as  follows: 


Channel  No. 


City  Present  Proposed 


Martin.  Ky _  _  aSlA 

Neon.  Ky -  8«1A  - 


6.  Authority  to  institute  rulemaking 
proceedings;  showings  required;  cutoff 
procedures;  and  filing  requirements 
are  contained  in  the  attached  Appen¬ 
dix  and  are  incorporated  by  reference 
herein. 

Note.— A  showing  of  continuing  Interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  wUl  be  assigned. 

7.  Interested  parties  may  file  com¬ 
ments  on  or  before  June  20,  1978,  and 
reply  comments  on  or  before  July  10, 
1978. 

Federal  Communications 
Commission, 

Wallace  E.  Johnson, 

CKW,  BroadccLst  Bureatu 

Appendix 

‘  1.  Pursuant  to  authority  found  in  Sections 
4(1),  5<dKl),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  S0.281(bK6)  of  the  Commission’s  rules, 
it  is  proposed  to  amend  the  FM  Table  of  As¬ 
signments,  S  73.202(b)  of  the  Commission’s 
rules  and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rulemaking  to  which 
this  Appendix  is  attached. 

2.  Shomngt  required.  Comments  are  invit¬ 
ed  on  the  proposal(s)  discussed  in  the  Notice 
of  Proposed  Rulemaking  to  which  this  Ap¬ 
pendix  is  attached.  Proponents)  will  be  ex¬ 
pected  to  answer  whatever  questions  are 
presented  in  initial  comments.  ’The  propo¬ 
nent  of  a  proposed  assigmnent  is  also  ex¬ 
pected  to  file  comments  even  if  it  only  re¬ 
submits  or  Incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if 
it  is  assigned,  and,  if  authorized,  to  build  the 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

S.  procures.  ’The  following  proce¬ 

dures  will  govern  the  consideration  of  fil¬ 
ings  in  this  proceeding. 
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(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if  ad¬ 
vanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  com¬ 
ments.  ’They  will  not  be  considered  if  ad¬ 
vanced  in  reply  comments.  (See  S  1.42<Kd) 
of  Commission  rules.) 

(b)  With  respect  to  petitions  for  rule- 
making  which  conflict  with  the 
propdbal(B)  in  this  Notice,  they  will  be 
considered  as  comments  in  the  proceeding, 
and  Public  Notice  to  this  effect  wlU  be 
given  as  long  as  they  are  filed  before  the 
date  for  filing  initial  comments  herein.  If 
they  are  filed  later  than  that,  they  will 
not  be  considered  in  connection  with  the 
decision  in  this  docket. 

4.  Comments  and  reply  comments;  service. 
Pursuant  to  applicable  procedures  set  out  in 
§S  1.415  and  1.420  of  the  Commission’s  rules 
and  regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or  before 
the  dates  set  forth  in  the  Notice  of  Pro¬ 
posed  Rulemaking  to  which  this  Appendix 
is  attached.  All  submissions  by  ptulies  to 
this  proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  appro¬ 
priate  pleadings.  Comments  shall  be  served 
on  the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be  served 
on  the  person(s)  who  filed  comments  to 
which  the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be  accompanied 
by  a  certificate  of  service.  (See  S  1.420  (a), 
(b)  and  (c)  of  the  Commission  rules.) 

5.  Number  of  copies.  In  accordance  with 
the  provisions  of  §  1.420  of  the  Commission’s 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall 
be  furnished  the  Commission. 

6.  Public  inspection  of  filings.  All  filings 
made  in  this  i»*oceedlng  will  be  available  tor 
examination  by  interested  parties  during 
regular  business  hours  in  the  CommissicMi’s 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street  NW.,  Washington.  D.C. 

[FR  Doc.  78-12399  Filed  5-5-78;  8:45  ami 
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[BC  Docket  No.  78-143;  RM-3020] 

FM  BROADCAST  STATION  iN  EL  DORADO, 

ARK. 

Proposed  Changes  in  Table  of  Assignmontt 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  Action  taken  herein  pro¬ 
poses  the  assignment  of  a  third  Class 
A  FM  channel  to  El  Dorado,  Ark.,  in 
response  to  a  petition  filed  by  Inspira¬ 
tion  Radio  Service.  Petitioner  claims 
the  proposed  station  would  provide  El 
Dorado  with  a  much-needed  additional 
broadcast  service. 

DATES:  Comments  must  be  received 
on  or  before  June  23,  1978.  Reply  com¬ 
ments  must  be  received  on  or  before 
July  13, 1978. 

ADDRESSES:  Federal  Communica¬ 
tions  Commission,  Washington.  D.C. 


FOR  FURTHER  INFORMATION 
CONTACT: 

Mildred  B.  Nesterak.  Broadcast 

Bureau,  202-632-7792 

SUPPLEMENTARY  INFORMA-nON: 
Adopted;  April  24, 1978. 

Released:  May  3. 1978. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (E3  Dorado,  Ark., 
BC  Docket  No.  78-143,  RM-3020. 

1.  Petitioner,  Proposal,  Comments. 

(a)  Petition  for  rulemakl^,  *  filed  De¬ 
cember  5.  1977,  by  Inspirational  Radio 
Service  (“petitoner”),  proposing  the 
assignment  of  Channel  240A  as  a  third 
Class  A  FM  channel  to  El  Dorado, 
Ark.  An  opposition  to  the  petition  was 
filed  by  Noalmark  Broadcasting  Corp., 
licensee  of  AM  Station  KELD  and  Sta¬ 
tion  ICEZU-FM  (Channel  276A).  A  re¬ 
sponse  was  filed  by  petitioner. 

(b)  The  channel  may  be  assigned 
without  affecting  any  existing  FM  as¬ 
signments. 

(c)  Petitioner  states  that  if  the  chan¬ 
nel  is  assigned,  it  will  apply  for  a  con¬ 
struction  permit  to  build  a  station. 

2.  Demographic  data — (a)  Location. 
El  Dorado,  seat  of  Union  County,  is  lo¬ 
cated  in  south  central  Arkansas,  ap¬ 
proximately  176  kilometers  (110  miles) 
south  of  Little  Rock,  Ark.,  and  430  ki¬ 
lometers  (270  miles)  northwest  of  New 
Orleans. 

(b)  Population.  EQ  Dorado— 25,283; 
Union  County— 45,428.  * 

(c)  Local  aural  service.  Dairtime-only 
AM  Station  KDMS,  full-time  AM  6U- 
tlon  KETjD,  FM  Stations  KRIL  (Chan¬ 
nel  257A)  and  KEZU  (Channel  276A). 

3.  Economic  considerations.  Peti¬ 
tioner  argues  that  EH  Dorado  and 
Union  County  are  beginning  to  experi¬ 
ence  development  and  have  a  need  for 
an  additional  broadcast  service.  It  as¬ 
serts  that  the  proposed  station  could 
take  an  active  part  in  the  economic  de¬ 
velopment  of  the  area  by  providing  a 
competitive  outlet  for  advertising.  Pe¬ 
titioner  states  that  air  time  would  be 
made  available  for  farm  programs,  a 
daily  program  in  cooperation  with  the 
state  employment  board  listing  Job  op¬ 
portunities,  and  indicates  that  time 
would  be  donated  to  civic,  church,  fra¬ 
ternal,  governmental,  developmental, 
and  other  public  service  groups  to 
assist  in  disseminating  vital  informa¬ 
tion  on  public  issues.  Petitioner,  in 
support  of  its  petition,  has  submitted 
information  with  respect  to  education, 
government,  churches,  medical  and 
recreational  facilities,  and  work  force. 
It  asserts  that  the  proposed  channel 
would  provide  El  Dorado  with  a  much 
needed  additional  FM  station. 


'Public  Notice  of  the  petition  was  given 
on  December  19, 1977,  Report  No.  1094. 

'Population  figures  are  taken  from  the 
1970  UJ3.  Census. 
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4.  In  opposition.  Noalmark  Broad¬ 
casting  Corporation  (“Noalmark”) 
contends  that  the  two  AM  stations 
and  two  FM  stations  serving  El 
Dorado  assure  diversity  of  program¬ 
ming  and  adequate  coverage.  It  asserts 
that  other  radio  signals  from  commu¬ 
nities  within  the  states  of  Arkansas 
and  Louisiana  reach  the  El  Dorado 
commimlty  and  provide  additional 
radio  diversity  to  the  residents.  Noal¬ 
mark  argues  that  the  proposed  assign¬ 
ment  would  be  detrimental  to  the  fi¬ 
nancial  viability  of  the  existing  sta¬ 
tions  since  El  Dorado  must  be  consid¬ 
ered  a  small  market  radio  community. 
It  contends  that  the  result  could  be  a 
lowering  of  the  quality  of  broadcasting 
in  El  Dorado.  Noalmark  states  that 
Channel  240A  is  assigned  to  Lake  Vil¬ 
lage,  Ark.,  and  believes  it  is  in  the 
public  interest  to  have  it  retained  in 
that  community. 

5.  In  response,  petitioner  asserts 
that  Noalmark  is  in  error  when  it  con¬ 
tends  that  the  proposal  involves  the 
reassignment  of  Channel  240A  from 
Lake  Village,  Ark.  Petitioner  states 
that  its  proposal  is  a  drop-in  and 
would  have  no  effect  on  any  other  as¬ 
signment  in  the  FM  Table.  It  disagrees 
with  Noalmark  that  all  commimlty 
needs  are  being  served  by  the  existing 
stations  because  other  formats  such  as 
beautiful  music  and  ethnic,  are  availa¬ 
ble  locally  on  a  full-time  basis.  Peti¬ 
tioner  claims  that  even  though  their 
signals  may  be  heard  in  the  city,  other 
stations,  located  outside  the  El  Dorado 
area,  have  not  proposed  a  service  to 
the  city.  It  contends  that  Noalmark’s 
statement  as  to  economic  harm  and  re¬ 
duced  level  of  broadcast  service,  that 
could  result  if  another  station  were  to 
be  authorized,  is  unsupported. 

6.  Preclusion  studies.  Preclusion 
would  occur  on  Channels  240 A  and  241 
as  a  result  of  the  proposed  assignment. 
Five  communities*  with  populations 
over  1,000  are  located  in  the  precluded 
areas.  Of  the  five  communities  Hope, 
Ark.,  has  an  AM  and  FM  station,  and 
Ashdown,  La.,  has  an  FM  station. 
Waldo  and  Smackover,  Ark.,  and  Ber¬ 
nice,  La.,  have  neither  FM  assign¬ 
ments  nor  AM  stations.  Petitioner 
should  indicate  whether  there  are  any 
channels  available  for  assignment  to 
Waldo,  Smackover.  and  Bernice. 

7.  Additional  considerations.  The  re¬ 
quest  for  a  third  FM  assignment  to  a 
community  of  25,283  persons  exceeds 
the  FM  population  guidelines  which 
call  for  one  or  two  assignments  for  a 
city  of  this  size.  However,  the  proposal 
is  being  advanced  for  the  purpose  of 
determining  whether  such  an  assign¬ 
ment  is  warranted  and  whether  the 
public  interest  would  be  served  by 
making  the  additional  assignment.  In 


*Arkan8as:  Waldo  (pop.  1,658);  Smackover 
(2,058):  Hope  (8,810);  Louisiana:  Bernice 
(1,794);  Ashdown  (3,522). 


this  connection,  we  note  that  the  issue 
of  economic  impact  on  existing  sta¬ 
tions  is  not  one  dealt  with  in  a  rule- 
making  context.  Rather,  it  can  better 
be  dealt  with  in  connection  with  any 
application  that  is  filed  As  part  of  its 
effort  to  document  the  need  for  a 
third  assignment,  petitioner  should 
submit  in  its  (ximments  a  Roanoke 
Rapids,  9  FCC  2d  672  (1967),  study 
showing  the  area  and  number  of 
people  who  would  receive  a  first  and 
se(K>nd  FM  service.  In  addition,  peti¬ 
tioner  should  show  the  extent  of 
nighttime  service  provided  by  AM  sta¬ 
tions  in  the  context  of  first  and  second 
aural  service.  Anamosa-Iowa  City, 
Iowa,  46  FCC  2d  520  (1974).  Petitioner 
is  invited  to  offer  any  other  informa¬ 
tion  it  believes  would  indicate  the 
need  for  the  assignment. 

8.  Comments  are  invited  on  the  fol¬ 
lowing  proposal  to  amend  the  FM 
Table  of  Alignments  with  regard  to 
the  community  of  El  Dorado,  Ark.,  as 
follows: 


CHuumel  No. 

City 

Present 

Proposed 

El  Dorado,  Ark.„ 

....375A.  276A 

240A.  3S7A.  276A 

9.  The  Commission’s  authority  to  in¬ 
stitute  rulemaking  proceedings;  show¬ 
ings  required;  cut-off  procedures  used; 
and  filing  requirements  are  contained 
in  the  attached  Appendix  and  are  in¬ 
corporated  herein. 

Notx.— A  showing  of  continuing  Interest  is 
required  by  paragraph  2  before  a  channel 
will  be  assigned. 

10.  Interested  parties  may  file  com¬ 
ments  on  or  before  June  23,  1978,  and 
reply  comments  on  or  before  July  13, 
1978. 

Federal  CoionmiCATioNS 
Commission, 

Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i).  5(dXl),  303(g)  and  (r).  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  S  0.281(bK6)  of  the  Commission’s  rules, 
it  is  proposed  to  amend  the  FM  Table  of  As¬ 
signments,  S  73.202(b)  of  the  Commission’s 
rules  and  regulations,  as  set  forth'  in  the 
Notice  of  Proposed  Rulemaking  to  which 
this  Appendix  is  attached. 

2.  Shotoings  required.  Comments  are  invit¬ 
ed  on  the  proposal(s)  discussed  in  the  Notice 
of  Propos^  Rulemaking  to  which  this  Ap¬ 
pendix  is  attached.  Proponent(s)  will  be  ex¬ 
pected  to  answer  whatever  questions  are 
presented  in  initial  comments.  The  propo¬ 
nent  of  a  proposed  assignment  is  also  ex¬ 
pected  to  file  comments  even  if  it  only  re¬ 
submits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if 
it  is  assigned,  and.  if  authorized,  to  build  the 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 


3.  Cut-off  procedures.  The  following  proce- 
diu^  will  govern  the  consideration  of  fil¬ 
ings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if  ad¬ 
vanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  com¬ 
ments.  They  will  not  be  considered  if  ad¬ 
vanced  in  reply  comments.  (See  9 1.42(Kd) 
of  Commission  rules.) 

(b)  With  respect  to  petitions  for  rule¬ 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  wlU  be 
considered  as  comments  in  the  proceeding, 
and  Public  Notice  to  this  effect  will  be 
given  as  long  as  they  are  filed  before  the 
date  for  filing  initial  comments  herein.  If 
they  are  fUed  later  than  that,  they  will 
not  be  considered  in  connection  with  the 
decision  in  this  docket. 

4.  Comments  and  reply  comments;  service. 
Pursuant  to  applicable  procedures  set  out  in 
99 1.415  and  1.420  of  the  Commission’s  rules 
and  regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or  before 
the  dates  set  forth  in  the  Notice  of  Pro¬ 
posed  Rulemaking  to  which  this  Appendix 
is  attached.  All  submissions  by  parties  to 
this  proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  appro¬ 
priate  pleadings.  Comments  shall  be  served 
on  the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be  served 
on  the  person(s)  who  filed  comments  to 
which  the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be  accompanied 
by  a  certificate  of  service.  (See  9 1.42(Ka).  (b) 
and  (c)  of  the  Commission  rules.) 

5.  Number  of  copies.  In  accordance  with 
the  provisions  of  9 1.420  of  the  Commission’s 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall 
be  furnished  the  Commission. 

6.  Public  inspection  of  filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission’s 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street  NW..  Washington.  D.C. 

[FR  Doc.  78-12400  FUed  5-5-78;  8:45  am) 
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[47  CFR  Part  73] 

[BC  Docket  No.  78-142;  RM-2977] 

TELEVISION  BROADCAST  STATION  IN 
LEWISTON,  IDAHO 

TrepoMd  Oiange  in  Table  of  AtsignmenH 

AGENCY:  Federal  Communications 
Commission. 

ACmON:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  Action  herein  proposes 
the  assignment  of  television  Channel  5 
for  noncommercial  educational  use  in 
Lewiston.  Idaho.  Petitioner,  The  State 
Board  of  Education  and  Board  of  Re¬ 
gents  of  the  University  of  Idaho, 
states  it  plans  to  construct  a  100  watt 
television  translator  station  on  Chan¬ 
nel  5  so  it  could  rebroadcast  programs 
from  Channel  12  in  Moscow,  Idaho,  to 
serve  Lewiston,  Idaho. 
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DATES:  Comments  must  be  received 
on  or  before  June  20, 1978.  Reply  com¬ 
ments  must  be  received  on  or  before 
July  10. 1978. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mildred  B.  Nesterak,  Broadcast 

Bureau.  202-632-7792. 

SUPPLEMENTARY  INFORMATION: 
Adopted:  April  21.  1978. 

Released:  May  3, 1978. 

In  the  matter  of  Amendment  of 
§  73.606(b),  Table  of  Assignments,  Tele¬ 
vision  Broadcast  Stations.  (Lewiston. 
Idaho).  BC  Docket  No.  78-142,  RM- 
2977. 

1.  The  Commission  has  before  it  a 
petition  >  filed  by  the  State  Board  of 
Education  and  Board  of  Regents  of 
the  University  of  Idaho  (“petitioner”), 
licensee  of  seven  noncommercial  edu¬ 
cational  broadcast  stations  in  Idaho,* 
proposing  the  assignment  of  Channel 
5  at  Lewiston,  Idaho,  for  noncommer¬ 
cial  educational  television  use.  The 
channel  could  be  assigned  in  conform¬ 
ity  with  the  minimum  distance  separa¬ 
tion  requirements.  Oppositions  were 
filed  by  Clearwater  Cable  T.V.  Corp. 
(“Clearwater”)*  and  Teleprompter 
Corp.  (“Teleprompter”).*  Replies  were 
filed  by  petitioner  and  KHQ,  Inc.,  li¬ 
censee  of  television  Station  KHQ-TV, 
Channel  6.  Spokane,  Wash. 

2.  Lewiston  (pop.  26,068),  seat  of  Nez 
Perce  County  (pop.  30,376),  is  located 
in  far  western  Idaho,  adjacent  to  the 
Washington  border  and  approximately 
40  kilometers  (25  miles)  north  of  the 
Oregon  border.  Lewiston  is  currently 
assigned  television  Channel  3  which  is 
occupied  by  Station  KLEW-TV. 

3.  Petitioner  asserts  that  if  Channel 
5  is  assigned,  it  plans  to  construct  a 
100  watt  television  translataer  station, 
which  would  rebroadcast  Station 
KUID-TV,  operating  on  Channel  12  in 
Moscow.  Idaho,  to  serve  Lewiston.  Pe¬ 
titioner  contends  that  because  of  in¬ 
tervening  terrain  obstacles,  only  a  few 
households  in  the  elevated  residential 
area  of  Lewiston  can  receive  a  signal 
off-the-alr  from  Station  KUID-TV.  It 
claims  that  since  low  income  residents 
tend  to  live  in  the  part  of  Lewiston 
which  does  not  receive  KUID-TV’s 
signal  adequately,  it  is  significantly 
handicapped  in  reaching  a  part  of  the 
population  who  can  most  benefit  from 
its  programs.  Petitioner  claims  that  a 

‘Public  Notice  of  the  petition  was  given 
on  October  17, 1977,  Report  No.  1083. 

•KAITKTV)  and  KBSU-TV,  Boise; 
KBGL-FM  and  KBGL-TV,  Pocatello;  and 
KUID-PM  and  KUID-TV  and  KUOI-PM, 
Moscow. 

*Owner  and  operator  of  a  cable  television 
system  in  Orofino,  Idaho. 

*Operator  of  a  cable  system  in  Lewiston. 


hlgh-power  VHF-TV  translator  station 
is  capable  of  reaching  outlying  areas 
around  Lewiston  which  cannot  be 
served  by  a  100  watt  UHP-TV  trans- 
later  because  of  variable  terrain.  It  as¬ 
serts  that  since  the  local  translator  as¬ 
sociation  seeks  out  donations  from 
residents  who  have  installed  a  UHF  re¬ 
ceiving  ai^nna,  installation  of  an¬ 
other  UHF  translater  station  in  the 
community  would  unduly  complicate 
fimd  raising  activities  for  the  transla¬ 
tor  association  and  would  not  be  in  the 
public  interest.  Petitioner  also  notes 
that  about  one-quarter  of  Lewiston 
television  household  do  not  subscribe 
to  the  local  cable  TV  service  offered 
by  Teleprompter  Corp. 

4.  In  opposing  comments,  Clearwater 
states  that,  while  it  has  no  objection 
to  a  100- watt  translator  station  on 
Chatmel  5  in  Lewiston,  it  objects  to 
the  assignment  of  the  proposed  chan¬ 
nel  for  television  broadcast  operation 
in  Lewiston.  It  notes  that  translators 
operate  throughout  the  north  central 
Idaho  area,  and  one  of  these  is  Station 
K05BS  in  Orofino,  Idaho,  which  is  lo¬ 
cated  97  kilometers  (60  miles)  east  of 
Lewiston.  Petitioner  claims  that  a  full 
powered  television  station  would  cause 
interference  to  translator  Station 
K05BS.  It  contends  further  that,  since 
television  stations  on  Channels  3,  10. 
and  12  provide  Grade  B  service  to  Oro¬ 
fino,  it  is  not  likely  that  Station 
K05BS  would  seek  to  change  to  one  of 
these  channels,  and  since  other  local 
translators  are  operating  on  Channels 
7.  9,  and  12,  Station  K05BS  would  not 
seek  to  operate  on  these  channels  or  a 
channel  adjacent  to  them.  It  claims 
that  the  signals  of  television  stations 
operating  on  Channels  2,  4,  and  6  (all 
in  Spokane,  Washington)  are  received 
off  the  air  by  Clearwater  and  distribK 
uted  to  its  subscribers.  Therefore, 
translator  operation  on  these  channels 
in  Orofino,  it  asserts,  would  run.  a  seri¬ 
ous  risk  of  interfering  with  Clearwa¬ 
ter’s  reception  of  the  Spokane  signals. 
CHearwater  asserts  that  since  petition¬ 
er  has  not  unequivocally  stated  it  will 
build  a  television  station  on  Channel  5 
if  the  channel  is  assigned,  the  proposal 
should  be  denied  for  lack  of  showing 
of  need  for  assignment  of  a  television 
channel.  It  further  states  that  this 
does  pot  preclude  the  Commission 
from  considering  an  application  by  pe¬ 
tition  for  a  100  watt  translator  on 
Channel  5  in  Lewiston  and  an  appro¬ 
priate  request  for  waiver  to  permit 
grant  of  such  an  application. 

5.  In  opposition.  Teleprompter  con¬ 
tends  that  a  100  watt  translator  sta¬ 
tion  operating  in  Lewiston  on  Channel 
5  would  cause  severe  cochannel  inter¬ 
ference,  rendering  the  cable  Channel  5 
useless.  Teleprompter  claims  it  would 
be  required  to  displace  carriage  of  Sta¬ 
tion  KLEW-TV  (Lewiston)  and  disrupt 
the  viewing  pattern  of  its  subscribers. 
It  does  not  agree  aith  petitioner’s  as¬ 


sumption  that  non-subscribers  to  Tele¬ 
prompter’s  cable  television  system 
“are  predominantly  those  who  feel 
they  cannot  afford  the  cable  subscrip¬ 
tion.”  Teleprompter  believes  that  non¬ 
subscribers  are  those  who  feel  they  re¬ 
ceive  off-air  reception  of  television  sig¬ 
nals  including  the  signal  of  KUID-TV. 
Teleprompter  asserts  that  petitioner’s 
assumption  that  installation  of  a  UHF 
translator  in  Lewiston  would  unduly 
complicate  fimd  raising  activities  for 
the  translator  association  is  unwar¬ 
ranted.  It  contends  that  petitioner  has 
made  no  showing,  beyond  its  own  spec¬ 
ulation.  of  the  need  for  assignment  of 
Channel  5  to  Lewiston. 

6.  KHQ,  Inc.,  licensee  of  television 
Station  KHQ-TV,  Spokane,  Wash.,  in 
support  of  the  opposition  by  Tele¬ 
prompter,  contends  that  the  proposed 
assignment  would  not  be  in  the  public 
interest  because  it  would  be  an  ineffi¬ 
cient  use  of  valuable  spectrum  and 
would  be  likely  to  create  interference 
to  the  only  NBC  network  service  avail¬ 
able  directly  off-the-air  in  Lewiston. 
KHQ  asserts  that  petitioner  fails  to 
demonstrate  why  a  UHF  translator 
could  not  provide  additional  service  to 
Lewiston  in  order  to  fill  in  those  areas 
of  the  KUIDTV  city  grade  coverage 
now  theoretically  provided  to  this 
community,  and  that  a  UHF  transla¬ 
tor  would  not  raise  the  potential  of  ad¬ 
jacent  channel  interference  to  the 
cable  television  system  serving  Lewis¬ 
ton  nor  to  the  direct  off-the-air  recep¬ 
tion  of  KHQ-TV  or  the  pick-up  of 
KH<3-TV  by  translator  K76AH.  It, 
too,  argues  that  KUID-TV  has  not 
provided  support  for  its  contention 
that  authorization  of  another  UHF 
translator  would  imduly  complicate 
fund  raising  activities  for  the  transla¬ 
tor  association. 

7.  In  reply  to  these  oppositions,  peti¬ 
tioner  asserts  that  the  potential  inter¬ 
ference  to  Teleprompter’s  carriage  of 
Lewiston’s  Channel  3  station  is  mini¬ 
mal  in  that  the  ERP  of  a  100  watt 
translator  using  a  five-element  yagi 
antenna  would  be  over  15  dB  below 
the  ERP  of  Station  KLEW-TV,  and 
that  although  Station  KLEW-'lV  on 
Channel  3  would  have  the  same  fre¬ 
quency  relationship  with  KIXLY-TV 
on  Channel  4,  Teleprompter  claims  in¬ 
terference  would  be  caused  by  a  Chan¬ 
nel  5  station  to  the  pick-up  of  Station 
KHQ  on  Channel  6.  Petitioner  argues 
that  Teleprompter  has  the  option  of 
dropping  carriage  of  a  Spokane  educa¬ 
tional  television  station  and  moving 
SUtion  KLEW-TV  to  that  channel  if 
any  Channel  5  Interference  were  to 
occur.  It  also  asserts  that  it  is  logical 
to  assume  that  people  who  wish  to 
avoid  payment  to  the  translator  asso¬ 
ciation  could  say  that  the  antennas 
were  installed  to  receive  petitioner’s 
translator  station.  As  to  Clearwater’s 
contention  that  the  Channel  5  station 
would  interfere  with  the  reception  of 
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Channels  4  and  6  stations  in  Spokane, 
petitioner  contends  that,  if  Tele- 
prompter  can  receive  the  Lewiston 
Channel  3  station  and  Channel  4  sta¬ 
tion,  Clearwater  should  be  able  to  re¬ 
ceive  a  usable  signal  from  the  Channel 
6  station  even  with  full-power  Channel 
5  station  located  some  63  kilometers 
(39  miles)  away. 

8.  To  provide  educational  television 
service  to  an  area  located  at  the  foot 
of  a  hill  in  Lewiston,  petitioner  is  seek¬ 
ing  an  assignment  of  a  VHF  channel 
on  which  it  intends  to  operate  a  100 
watt  translator  station.  The  proposed 
assignment  meets  the  spacing  require¬ 
ments.  The  oppositions  have  raised  a 
number  of  argiunents,  which  without 
additional  Information,  do  not  appear 
to  have  much  merit.  It  would  appear 
that  the  location  of  headend  umlts  for 
the  cable  systems  in  relation  to  the 
translator  or  the  broadcast  station 
would  govern  the  question  of  interfer¬ 
ence  to  such  service,  not  the  mere  ex¬ 
istence  of  a  certain  relationship  of 
channel  assignments  and  usage.  The 
cable  systems  appear  to  have  a  flexi¬ 
bility  in  their  channel  usage  and  thus 
should  not  be  detrimentally  affected 
by  the  requested  assignment.  Never¬ 
theless,  there  is  a  question  about  the 
necessity  of  using  a  100  watt  VHF 
translator  while  the  existing  UHF 
translator  stations  are  operating  with 
10  to  20  watt  output  powers  to  serve 
Lewiston.  Petitioner  should  address 
this  point. 

9.  The  Commission  believes  that  a 
sufficient  public  interest  showing  has 
been  made  to  warrant  consideration  of 
petitioner’s  proposal.  Thus,  a  rule 
making  proceeding  is  being  Instituted 
to  inquire  into  the  instant  proposal. 
The  revision  of  the  Television  Table  of 
Assignments  §  73.606(b)  of  the  rules) 
will  be  considered  with  respect  to  the 
city  listed  below: 


Chennel  No. 

City 

Present  Proposed 

Lewiston.  Idaho ................. 

8-  I-.  •»+ 

10.  Since  Lewiston  is  located  within 
420  kilometers  (250  miles)  of  the 
United  States-Canada  border,  the  pro¬ 
posed  assignment  of  Channel  5  to 
Lewiston,  Idaho,  requires  coordination 
by  the  Canadian  Oovemment. 

11.  The  Commission’s  authority  to 
Institute  rule  making  proceedings; 
showings  required;  cut-off  procedimes; 
and  filing  requirements  are  contained 
in  the  attached  appendix  and  are  in¬ 
corporated  herein. 

Notb.— A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  appendix 
before  a  channel  will  be  assigned. 

12.  Interested  parties  may  file  com¬ 
ments  on  or  before  June  20,  1978,  and 


reply  comments  or  or  before  July  10, 
.1978. 

Federal  CoionnacATioNS 
Commission, 

Wallace  E.  Johnson, 

ChW,  Broadciut  Bureau. 

..  Appendix 

1.  Pursuant  to  authority  found  in  sections 
4(i),  {KdKD.  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  S0.281(bK6)  of  the  Commission’s  rules, 
it  Is  proposed  to  amend  the  TV  Table  of  As¬ 
signments.  973.606(b)  of  the  Commission’s 
rules  and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached. 

2.  Showings  required.  Comments  are  invit¬ 
ed  on  the  proposal(s)  discussed  in  the  Notice 
of  propos^  Rule  Making  to  which  this  Ap¬ 
pendix  is  attached.  Proponent(s)  will  be  ex¬ 
pected  to  answer  whatever  questions  are 
presented  in  Initial  comments.  ’The  propo¬ 
nent  of  a  proposed  assignment  is  also  ex¬ 
pected  to  file  comments  even  if  it  only  re¬ 
submits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if 
it  is  assigned,  and.  if  authorized,  to  build,  the 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  procedures.  The  foUowlng  proce¬ 
dures  will  govern  the  consideration  of  fil¬ 
ings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this  pro¬ 
ceeding  Itself  will  be  considered,  if  advanced 
in  initial  comments,  so  that  parties  may 
comment  on  them  in  reply  comments.  They 
wlU  not  be  considered  if  advanced  in  reply 
comments.  (See  fl.42(Kd)  of  Commission 
rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposaKs) 
in  this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  ini¬ 
tial  comments  herein.  If  they  are  fUed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

4.  Comments  and  reply  comments:  service. 
Pursuant  to  applicable  procedures  set  out  in 
9 1.415  and  1.420  of  the  Commission’s  rules 
and  regulations.  Interested  parties  may  file 
comments  and  reply  comments  on  or  before 
the  dates  set  forth  in  the  Notice  of  Pro¬ 
posed  Rule  Making  to  which  this  Appendix 
is  attached.  All  submissions  by  paries  to 
this  proceeding  or  persons  acting  on  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  appro¬ 
priate  pleadings,  comments  shall  be  served 
on  the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be  served 
on  the  person(s)  who  filed  comments  to 
which  the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be  accompanied 
by  a  certificate  of  service.  (See  9 1.420(a),  (b) 
and  (c)  of  the  Commission  rules.) 

5.  Number  of  copies.  In  accordance  with 
the  provisions  of  9 1.420  of  the  Commission’s 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall, 
be  furnished  the  Commission. 

6.  Public  inspection  of  filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission’s 
Public  Reference  Room  at  its  headquarters. 
1919  M  Street.  NW.  Washington.  D.C. 

[FR  Doc.  78-12401  FUed  5-5-78;  8:45  am] 


[6712-01] 

[47  CFR  Port  74] 

[Docket  No.  19918;  RM-2235] 

FM  kAMO  BROADCAST  TRANSLATOR 
STATIONS 

Ordor  Extondlng  Tinio  For  Filing  Conmontt  and 
Reply  Cemmonto 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Order. 

SUMMARY:  Action  taken  herein  ex¬ 
tends  the  time  for  filing  comments 
and  reply  comments  in  a  proceeding 
concerning  amendment  of  the  rules 
pertaining  to  FM  radio  broadcast 
translator  stations.  Petitioner,  Nation¬ 
al  Radio  Broadcasters  Association, 
states  that  the  additional  time  is 
needed  to  complete  the  extensive  con¬ 
sultations  which  must  be  undertaken 
with  its  members  before  comments 
can  be  prepared. 

DATES:  Comments  must  be  received 
on  or  before  June  2,  1978,  and  reply 
comments  on  or  before  Jime  23,  1978. 

ADDRESSES:  Federal  Communica¬ 
tions  Commission,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMAHON 
CONTACT: 

Mildred  B.  Nesterak,  Broadcast 
Bureau  202-632-7792. 

SUPPLEMENTARY  INPORMAHON: 
Adopted:  April  28, 1978. 

Released:  May  1, 1978. 

In  the  matter  of  amendment  of  Part 
74,  Subpart  L,  of  the  Commission’s 
rules  Pertaining  to  FM  Radio  Broad¬ 
cast  ’Translator  Stations,  Docket  No. 
19918,  RM-2235. 

1.  On  March  22,  1978,  the  Commis¬ 
sion  adopted  a  Memorandum  Opinion 
and  Order  and  Further  Notice  of  Pro¬ 
posed  Rule  Making,  43  F.R.  14695,  con¬ 
cerning  the  above-entitled  proceeding. 
The  present  dates  for  filing  comments 
and  reply  comments  are  May  5,  and 
May  25, 1978  respectively. 

2.  On  April  20,  1978,  counsel  for  the 
National  Radio  Broadcasters  Associ¬ 
ation  filed  a  timely  request  seeking  an 
extension  of  time  for  fUing  comments 
to  and  including  Jime  2,  1978.  Counsel 
states  that  because  of  the  diversity  of 
views  of  the  Association’s  members  in 
this  proceeding  it  has  become  neces¬ 
sary  to  review  carefully  the  various  in¬ 
terests  of  the  members  in  order  to  de¬ 
termine  the  precise  position  to  be  pre¬ 
sented  to  the  Commission.  It  asserts 
that  since  this  requires  extensive  con¬ 
sultations  to  be  undertaken,  additional 
time  its  needed  to  complete  the  task  of 
preparing  comments. 

3.  We  are  of  the  view  that  the  public 
interest  would  be  served  by  this  exten- 
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Sion  so  that  the  National  Radio  Broad¬ 
casters  Association  may  file  any  infor¬ 
mation  which  might  be  helpful  to  the 
Commission  in  reaching  a  decision  in 
this  proceeeding.  Also,  as  a  result  of 
this  decision,  it  is  necessary  to  extend 
the  reply  comment  date  an  equivalent 
amount  of  time. 

4.  Accordingly,  it  is  ordered.  That 
the  dates  for  filing  comments  and 
reply  comments  in  Docket  19918  are 
extended  to  and  including  June  2,  and 
June  23, 1978,  respectively. 

5.  This  action  is  taken  pursuant  to 
authority  foimd  in  Sections  4(i), 
5(dKl)  and  303(r)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended,  and 
§  0.281  of  the  Commission’s  rules. 

Federal  Coiocunications 
CoioassioN, 

Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 

[FR  Doc.  78-12398  Filed  5-5-78;  8:45  am] 


[4910-06] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  teilraod  Adminittration 
[49  CFt  Chapter  N] 

[Docket  No.  RSSI-78-5;  NoUce  No.  11 

GENERAL  SAFETY  INQUUY 

hdtiotion  end  Annewncement  of  Heoring* 

AGENCY:  Federal  Railroad  Adminis¬ 
tration,  Department  of  Transporta¬ 
tion. 

ACTION:  Notice  of  general  railroad 
safety  inquiry. 

SUMMARY:  The  Federal  Railroad 
Administration  (FRA)  is  initiating  a 
general  railroad  safety  inquiry  to 
obtain  information  from  the  public  to 
assist  in  evaluating  and  improving  the 
effectiveness  of  its  safety  regulatory 
program.  A  series  of  public  hearings, 
each  focused  on  a  single  regulatory 
topic,  will  be  held  throughout  the  re¬ 
mainder  of  1978. 

DATES;  (1)  The  first  2-day  pubUc 
hearing  will  begin  at  10  a.m.  on  Jime 
14,  1978  (other  hearings  have  been 
tentatively  scheduled  for  July  12  and 
13,  August  2  and  3,  October  11  and  12, 
and  November  2  and  3).  (2)  Prepared 
statements  should  be  submitted  to  the 
principal  program  person  by  June  7, 
1978.  (3)  Persons  desiring  to  partici¬ 
pate  in  the  hearing  should  notify  the 
principal  program  person  by  June  7, 
1978. 

ADDRESS:  Hearing  location— Trans 
Point  Building.  Room  3201,  2100 
Second  Street  SW.,  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Principal  program  person:  Rolf 
Mowat-Larssen,  Office  of  Safety 


(RRS-20).  FRA,  Washington,  D.C. 

20590,  phone  202-426-0924. 

Principal  attorney:  Edward  F. 

Conway,  Jr.,  Office  of  Chief  Counsel 

(RCC-30),  FRA,  Washington,  D.C. 

20590,  phone  202-426-8836. 

SUPPLEMENTARY  INFORMATION: 
Pursuant  to  §2il.61  of  its  rules  of 
practice  (41  FR  54181;  49  CFR  211.61), 
the  Federal  Railroad  Administration 
(FRA)  is  initiating  a  general  safety  in¬ 
quiry  to  examine  in  depth  selected 
topics  covered  by  its  safety  regula¬ 
tions.  FRA  will  use  the  information  it 
receives  in  this  inquiry  in  assessing  the 
effectiveness  of  its  safety  regulatory 
program.  On  the  basis  of  this  and 
other  information,  existing  regula¬ 
tions  may  be  expanded  in  scope,  re¬ 
vised,  or  revoked  to  reflect  changed 
conditions. 

The  scope  of  this  inquiry  will  encom¬ 
pass  three  general  areas:  (1)  Rolling 
equipment;  (2)  track  and  related  struc¬ 
tures,  appliances,  and  devices;  and  (3) 
signal  and  communication  systems. 

The  first  area  of  consideration— roll¬ 
ing  equipment— will  consist  of  four 
topics:  Locomotives,  freight  cars, 
safety  appliances,  and  power  brakes. 
Each  of  these  topics  will  be  considered 
in  separate  2-day  hearings  during  the 
next  several  months.  The  subject  of 
the  first  hearing  will  be  locomotives. 
This  hearing  will  take  place  on  Jime 
14  and  15, 1978,  in  Washington,  D.C. 

Additional  hearings  have  been  tenta¬ 
tively  scheduled  to  take  place  in 
Washington,  D.C.,  on  the  following 
dates: 

July  12  and  13— Freight  cars  and 
safety  iq>pllances. 

Augxist  2  and  3— Power  brakes. 

October  11  and  12— Track  and  relat¬ 
ed  structures,  appliances  and  devices. 

November  2  and  3— Signal  and  com¬ 
munication  systems. 

Separate  notices  for  each  of  these 
hearings  will  be  published  at  a  later 
date  setting  the  time  and  place  of  the 
hearing. 

The  purpose  of  the  first  2-day  hear¬ 
ing  scheduled  for  June  14  and  15, 1978, 
is  to  elicit  information  to  assist  FRA 
in  critically  reviewing  its  present 
safety  regulatory  program  with  re¬ 
spect  to  locomotives.  Existing  safety 
regulations  for  locomotives  are  con¬ 
tained  in  49  CFR  Part  230.  Many  of 
the  requirements  in  Part  230  have 
been  in  effect  with  little  or  no  change 
for  more  than  30  years  and  conse¬ 
quently.  may  be  no,  longer  necessary 
or  may  require  revision  to  reflect 
changed  conditions.  Representatives 
of  the  railroad  industry  frequently 
have  alleged  that  many  of  the  require¬ 
ments  prescribed  in  safety  regulations 
are  based  on  “maintenance  standards” 
or  “recommended  practices”  rather 
than  safety  considerations.  For  exam¬ 
ple,  the  Association  of  American  Rail¬ 
roads  (AAR)  recently  petitioned  the 


FRA  to  amend  its  locomotive  inspec¬ 
tion  rules  to  make  the  present  30-day 
inspection  requirement  prescribed  in 
49  CFR  230.331,  a  quarterly  inspection 
requirement  (FRA  rulemaking  peti¬ 
tion  78-1.  On  the  other  hand,  some 
factors  that  play  a  vital  safety  role 
may  not  be  covered  by  present  regula¬ 
tions. 

FRA  is  considering  a  major  restruc¬ 
turing  of  its  locomotive  safety  regula¬ 
tions.  The  restructuring  wotild  not  be 
limited  to  eliminating  or  updating  ex¬ 
isting  requirements  that  are  obsolete 
or  no  longer  necessary;  it  would  also 
include  the  development  of  new  re¬ 
quirements  to  meet  the  needs  of  the 
present  railroad  operating  environ¬ 
ment.  Among  the  items  to  be  ad¬ 
dressed  in  this  inquiry  are  the  follow¬ 
ing: 

1.  How  should  safety  requirements 
for  the  design,  construction,  inspec¬ 
tion.  maintenance,  and  operation  of  lo¬ 
comotives  differ  according  to  the  type 
of  service  and  operating  environment? 
What  factors  should  be  considered  in 
structuring  these  safety  requirements 
(i.e..  speed,  mileage  per  year,  train  ton¬ 
nage,  len^h  of  train,  train  braking 
needs,  dynamic  response  characteris¬ 
tics  of  locomotives,  tractive  effort,  cur¬ 
vature  and  grades,  and  other  oper¬ 
ational  factors)? 

2.  How  should  the  inspection,  main¬ 
tenance,  and  replacement  require¬ 
ments  for  locomotive  parts  and  compo¬ 
nents  essential  to  safe  operation  take 
into  account  the  quality  and  life  ex¬ 
pectancy  of  those  parts  and  compo¬ 
nents? 

3.  What  inspection  procedures  and 
intervals  should  be  prescribed  for  the 
various  types  of  service  and  operating 
environments?  What  should  be  the 
qualifications  of  persons  performing 
the  various  types  of  locomotive  safety 
inspections? 

4.  What  do  you  recommend  as  a 
practical  and  enforceable  Federal  reg¬ 
ulatory  approach  to  assure  locomotive 
safety?  Explain. 

5.  In  what  areas  do  you  believe  fur¬ 
ther  research  and  development  is 
needed  to  improve  the  safety  perform¬ 
ance  of  locomotives? 

FRA  has  requested  that  the  Associ¬ 
ation  of  American  Railroads,  individu¬ 
al  ralroads,  the  National  Transporta¬ 
tion  Safety  Board,  locomotive  manu¬ 
facturers,  railroad  employee  organiza¬ 
tions,  and  other  interested  parties  par¬ 
ticipate  actively  in  this  hearing  by  pro¬ 
viding  knowledgeable  witnesses  and 
pertinent  technical,  manufacturing, 
service,  and  cost  data.  FRA  has  fur¬ 
ther  requested  that  these  witnesses  be 
prepared  to  present  detailed  informa¬ 
tion  to  Justify  their  positions. 

Prepared  statements  should  be  sub¬ 
mitted  by  June  7,  1978,  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel  (RCC-1),  Federal  Railroad 
Administration,  400  Seventh  Street 
SW..  Washington,  D.C.  20590. 
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Persons  desiring  to  participate  in 
this  hearing  should  notify  the  princi¬ 
pal  program  person  by  June  7,  1978, 
and  indicate  the  amount  of  time  they 
will  need  to  present  their  views. 

The  first  2-day  hearing  will  begin  at 
10  a.m.  on  Wednesday,  Jime  14,  1978, 
in  Room  3201,  Trans  Point  Building, 
2100  Second  Street  SW.,  Washington, 
D.C.  20590. 

Authority:  Sec.  208,  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  437),  §  1.49(a) 
of  the  regulations  of  the  Office  of  the  Sec¬ 
retary,  49  CFR  1.49(n). 

Issued  in  Washington,  D.C.,  on  May 
2, 1978. 

John  M.  Sullivan, 
Administrator. 

[FR  Doc.  78-12360  FUed  5-5-78;  8:45  am] 
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organization  and  functions  ore  examples  of  documents  appearing  in  this  section. 


[3410-05] 

DEPARTMENT  OF  AGRICULTURE 

Commodity  CrodH  Corporation 

UNIFOtM  GRAIN  STORAGE  AGREEMENT  AND 
UNIFORM  RICE  STORAGE  AGREEMENT 

Modified  Offer  Rato  System  for  Storage  and 
Handling 

AGENCY:  Commodity  Credit  Corpo¬ 
ration.  USDA. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this 
notice  is  to  proclaim  under  the  uni¬ 
form  grain  storage  agreement  (UGSA) 
and  the  uniform  rice  storage  agree¬ 
ment  (URSA)  that  the  offer  rate 
system  will  be  continued  for  the  1978- 
79  contract  year  starting  July  1.  1978, 
certain  modifications. 

EPFECJriVE  DATE:  July  1,  1978. 

ADDRESS:  Inventory  Management 
Division,  ASCS-USDA,  Room  5969- 
South  Building.  P.O.  Box  2415,  Wash¬ 
ington,  D.C.  20013. 

FOR  FURTHER  INFORMATION 
CONTACrr. 

Tyrus  Matsuoka  (ASCS),  202-447- 
4068. 

SUPPLEMENTARY  INFORMATION: 
Uniform  storage  and  handling  rates 
for  the  UGSA  and  the  URSA  were  in 
effect  from  1940  and  1947,  respectively 
through  1974.  Under  that  system.  CCC 
set  the  rates  which  were  in  effect  for 
each  contracting  period.  Uniform  stor¬ 
age  and  handling  rates  were  applied  to 
all  warehouses  with  grain  storage  con¬ 
tracts  with  CCC.  Likewise,  rice  ware¬ 
housemen  had  uniform  rates  that  ap¬ 
plied  to  the  rice  storage  contracts. 
Under  this  system,  CCC  could  with¬ 
hold  storage  charges  on  grain  or  rice 
placed  under  loan  and  pay  the  ware¬ 
houseman. 

Beginning  in  1975,  an  offer  rate 
system  was  initiated  whereby  CCC  ac¬ 
cepted  the  storage  and  handling  rates 
as  offered  by  warehousemen.  At  the 
same  time,  CCC  changed  the  loan  pro¬ 
cedure  to  provide  that  producers  must 
prepay  or  arrange  to  pay  the  storage 
themselves  and  CCC  would  not  make 
storage  deductions  on  the  loan  and 
note  agreement. 

A  notice  that  CCC  was  considering 
returning  to  a  national  uniform  rate 
system  for  handling  and  storage  of 
grain  under  the  UGSA  and  rice  under 
the  URSA  for  the  1978-79  contract 


year  beginning  July  1,  1978,  was  pub¬ 
lished  in  the  Federal  Register  on  Oc¬ 
tober  12,  1977  (42  FR  54955),  in  ac¬ 
cordance  with  5  U.S.C.  553. 

A  total  of  143  comments  were  re¬ 
ceived,  of  which  42  favored  a  return  to 
uniform  rates,  92  opposed  such  a 
return;  and  9  commented  on  other 
issues  and  were  nonresponsive  to  the 
rate  system  issue.  Several  of  the  above 
pointed  out:  (1)  That  rates  must  ade¬ 
quately  reflect  increased  elevator  ex¬ 
pense  in  order  to  insure  proper  per¬ 
formance  by  and  services  from  the 
participating  warehouses,  and  (2)  the 
prepaid  storage  concept  has  caused 
concern  among  the  producers. 

In  making  the  determination  in  this 
notice,  full  consideration  was  given  to 
the  principal  concerns  expressed  by 
producers  and  producer  groups  as  well 
as  by  the  warehousing  industry  as 
they  apply  to  the  administration  of 
the  CCC  storage  programs. 

Notice  Is  hereby  given  that  the  offer 
rate  system  under  the  UGSA  and 
URSA  will  be  continued  for  the  1978/ 
79  contract  year  starting  July  1,  1978, 
with  the  following  modifications: 

(1)  Storage  and  handling  charges  to 
accrue  through  the  maturity  date 
shall  be  deducted  from  grain  loans, 
unless  prepaid  by  the  producer.  Rice 
loans  will  continue  to  be  made  using 
procedures  already  in  effect.  If  a  grain 
producer  is  able  to  obtain  a  rate  lower 
than  the  rate  offered  Commodity 
Credit  Corporation  (CCC),  he  can  ex¬ 
ercise  his  option  to  prepay  the  lower 
charges  and  can  collect  the  full  county 
loan  rate  (applicable  to  grains)  from 
the  county  offices; 

(2)  Rates  offered  for  CCC-owned 
and  CCC-loan  commodities  will  be  the 
same,  with  an  allowance  for  insurance 
on  CCC-loan  grain; 

(3)  Rates  shall  be  subject  to  review 
and  CCC  reserves  the  right  to  reject 
and  negotiate  rates  offered  if  they  are 
deemed  excessive.  If  rates  are  exces¬ 
sive  and  cannot  be  negotiated,  CCC 
will  notify  the  warehouseman  that 
CCC  will  not  store  CCC-owned  grain 
or  rice  in  his  facility  and  shall  load  out 
any  CCC-owned  grain  or  rice  in  store 
as  soon  as  practicable.  Warehouse 
shall  be  removed  from  the  list  of  ap¬ 
proved  warehouses; 

(4)  All  grain  rates  accepted  will  be 
open  for  public  review  in  applicable 
ASCS  State  and  county  offices; 

(5)  CCC  will  accept  downward  ad¬ 
justments  in  the  grain  and  rice  storage 
and  handling  rates  once  a  year  on  a 
case-by-case  basis; 


(6)  Warehousemen  filing  rates  under 
the  UGSA  will  submit  the  same  stor¬ 
age  and  handling  rates  for  wheat, 
barley,  rye,  and  sorghum;  but  soy¬ 
beans,  com,  and  oats  will  have  sepa¬ 
rate  rates,  respectively.  If  an  identity 
preserved  storage  rate  is  needed,  it  can 
be  negotiated  on  an  individual  basis; 
and 

(7)  Under  the  URSA,  storage  and 
handling  rates  will  continue  to  be  sub¬ 
mitted  for  identity  preserved,  modified 
commingled,  and  commingled  storage 
and  handling  rates. 

In  addition,  the  following  adminis¬ 
trative  changes  will  be  applicable:  (1) 
30-day  grace  period  at  old  load  out 
rate  from  July  1-31,  if  a  rate  has  not 
been  agreed  upon  by  July  1.  and  (2)  if 
uninsured  rate  is  the  same  or  more 
than  the  insured  rate,  the  warehouse¬ 
man  must  carry  full  market  value  in¬ 
surance  on  CCC-owned  grain. 

It  is  essential  that  a  decision  on 
1978-79  storage  policy  be  made  as  soon 
as  possible  to  provide  sufficient  time 
for  the  warehouseman  to  determine 
their  offer  rates  for  the  1978-79  con¬ 
tract  year.  Accordingly,  this  notice  is 
being  issued  at  this  time. 

Note.— The  Agricultural  Stabilization  and 
Conservation  Service,  to  meet  the  require¬ 
ments  of  the  National  Environmental  Policy 
Act  (Pub.  L.  91-190,  42  U.S.C.  4321  et  seq.), 
has  developed  an  environmental  assessment 
on  the  program  and  has  determined  that 
the  proposed  action  would  not  constitute  a 
major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment. 

Signed  at  Washington.  D.C.,  on  May 
2.  1978. 

Ray  Fitzgerald, 
Executive  Vice  President, 
Commodity  Credit  Corporation. 

[FR  Doc.  78-12478  Filed  5-5-78;  8:45  am] 


[6320-01] 

CIVIL  AERONAUTICS  BOARD 

[Docket  32343] 

DALLAS/FORT  WORTH-FHILADELPHIA  SERVICE 
INVESTIGATION 

Notice  of  Frahaaring  Confaronca 

A  prehearing  conference  in  this  pro¬ 
ceeding  will  be  held  on  May  15,  1978, 
at  10  a.m.  (local  time),  in  Room  1003, 
Hearing  Room  C,  Universal  North 
Building,  1875  Connecticut  Avenue 
NW.,  Washington.  D.C.,  before  the  un¬ 
dersigned. 
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For  information  concerning  the  sub¬ 
stance  and  other  details  in  this  pro¬ 
ceeding,  interested  persons  are  re¬ 
ferred  to  the  order  of  Administrative 
Law  Judge  issued  simultaneously. 

Dated  at  Washington,  D.C.,  May  1, 
1978. 

Richaro  M.  Hartsock, 
Administrative  Law  Judge. 

[FR  Doc.  78-12495  Filed  5-5-78;  8:45  am] 


[6320-01] 

[Docket  31955] 

TWIN  ariES-LAS  VEGAS/PHOENIX/SAN 
DIEGO  ROUTE  PROCEEDINGS 

Netica  of  Hearing 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  that  a  hear¬ 
ing  in  the  above-entitled  proceeding 
will  be  held  on  June  8,  1978,  at  10  a.m. 
(local  time)  at  the  Airport  Conference 
Room,  Mezzanine  Floor,  Terminal 
Building,  McCarran  International  Air¬ 
port,  Las  Vegas,  Nev.,  before  the  un¬ 
dersigned. 

For  information  concerning  the 
issues  involved  and  other  details  in 
this  proceeding,  interested  persons  are 
referred  to  the  prehearing  conference 
report  served  on  March  2,  1978,  and 
other  documents  which  are  in  the 
docket  of  this  proceeding  on  file  in  the 
docket  section  of  the  Civil  Aeronautics 
Board. 

Dated  at  Washington,  D.C.,  May  1, 
1978. 

Henry  M.  Switkay, 
Administrative  Law  Judge. 

[FR  Doc.  78-12496  Filed  5-5-78;  8:45  am] 


[6335-01] 

CIVIL  RIGHTS  COMMISSION 
ARIZONA  ADVISORY  COMMIHEE 
Agenda  and  Natica  ot  Open  Moating 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and  regula¬ 
tions  of  the  U.S.  Commission  on  Civil 
Rights,  that  a  planning  meeting  of  the 
Arizona  Advisory  Committee  (SAC)  of 
the  Commission  will  convene  at  10 
a.m.  and  will  end  at  12  noon  on  May 
20,  1978,  in  the  Rodeway  Inn,  3400 
Grand  Avenue,  Phoenix,  Ariz.  85017. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Western  Re¬ 
gional  Office  of  the  Commission,  312 
North  Spring  Street,  Room  1015,  Los 
Angeles,  Calif.  90012. 

The  purpose  of  this  meeting  is  to 
discuss  State  Advisory  Committee  pro¬ 
gram  planning. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington,  D.C.,  May  2, 
1978. 

John  I.  Binkley, 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  78-12371  FUed  5-5-78;  8:45  am] 


[6335-01] 

HAWAII  ADVISORY  COMMIHEE 
Agonda  and  Notico  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and  regula¬ 
tions  of  the  U.S.  Commission  on  Civil 
Rights,  that  a  planning  meeting  of  the 
Hawaii  Advisory  Committee  (SAC)  of 
the  Commission  will  convene  at  7  p.m. 
and  will  end  at  9:30  p.m.  on  May  22, 
1978,  at  the  Ala  Moana  Hotel,  451  At¬ 
kinson  Drive,  Honolulu,  Hawaii  96814. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Western  Re¬ 
gional  Office  of  the  Commission,  312 
North  Spring  Street,  Room  1015,  Los 
Angeles,  Calif.  90012. 

The  purpose  of  this  meeting  is  a  dis¬ 
cussion  of  State  Advisory  Committee 
program  planning  and  immigration 
consultation. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  May  2, 
1978. 

John  I.  Binkley, 
Advisory  Committee 
Management  Officer. 

FR  Doc.  78-12370  Filed  5-5-78;  8:45  am] 


[6335-01] 

MINNESOTA  ADVISORY  COMMIHEE 
Agenda  and  Natice  af  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Minnesota  Advisory  Committee 
(SAC)  of  the  Commi.ssion  will  convene 
at  5  p.m.  and  will  end  at  9  p.m.  on  May 
25,  1978,  Radisson  Hotel,  11  East  Kel¬ 
logg  Blvd.,  St.  Paul,  Minn.  55101. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Midwestern 
Regional  Office  of  the  Commission, 
230  South  Dearborn  Street,  32nd 
Floor,  Chicago,  Ill.  60604. 

The  purpose  of  this  meeting  is  to 
review  Indian  Report  and  plan  follow¬ 
up  action;  report  on  Redlining  Project 
Interviews. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington,  D.C.,  May  2, 
1978. 

John  I.  Binkley 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  78-12369  FUed  5-5-78;  8:45  am] 


[6335-01] 

NORTH  DAKOTA  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  North  Dakota  Advisory  Com¬ 
mittee  (SAC)  of  the  Commission  will 
convene  9:30  a.m.  and  will  end  at  12 
noon  on  May  20,  1978,  United  Tribes 
Conference  Room  Building  61,  3315  S. 
Airport  Road,  Bismarck,  N.  Dak. 
58501. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Rocky  Moun¬ 
tain  Regional  Office  of  the  Commis¬ 
sion,  1405  Curtis  Street,  Denver,  Colo. 
80202 

The  purpose  of  this  meeting  is  to 
make  plans  for  paticipation  in  a  re¬ 
gional  consultation  on  energy  develop¬ 
ment. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  May  2, 
1978. 

John  I.  Binkley, 

Advisory  Committee  Management 

Officer. 

[FR  Doc.  78-12372  Filed  5-5-78;  8:45  am] 


[6335-01] 

WASHINGTON  ADVISORY  COMMIHEE 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and  Regu¬ 
lations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
of  the  Washington  Advisory  Commit¬ 
tee  (SAC)  of  the  Commission  will  con¬ 
vene  at  2  p.m.  and  will  end  at  5  p.m.  on 
May  25,  1978,  915  Second  Avenue, 
Room  2854,  Seattle,  Wash.  98174. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Commit¬ 
tee  Chairperson,  or  the  Northwestern 
Regional  Office  of  the  Commission, 
915  Second  Avenue,  Room  2852,  Seat¬ 
tle,  Wash.  98174. 

The  purpose  of  this  meeting  is  to 
brief  SAC  on  program  planning  con¬ 
ference  and  discuss  possible  co-spon¬ 
sored  consultation  with  Superintend¬ 
ent  of  Public  Instructions  Office  on 
school  desegregation. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 
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Dated  at  Washington.  D.C..  May  3. 
1978. 

John  I.  Binkley. 
Advisory  Committee 
Management  Officer. 
[FR  Doc.  78-12373  FUed  5-5-78;  8:45  am] 


[3510-12] 

DEPARTMENT  OF  COMMERCE 

NoHenal  Ocaanic  and  Atmespharic 
Administration 

SEA  GRANT  REVIEW  PANEL 

Partialiy  Oesod  Moating 

The  Sea  Grant  Review  Panel  will 
meet  on  May  30  and  31.  1978.  from  9 

a.m.  to  5  p.m.  each  day.  in  the  Pent¬ 
house  of  the  Page  Building.  2001  Wis¬ 
consin  Avenue  NW.,  Washington.  D.C. 

The  Panel  was  established  in  Decem¬ 
ber  1976  imder  section  209  of  the  Na¬ 
tional  Sea  Grant  Program  Improve¬ 
ment  Act  (Pub.  L.  94-461).  and  advises 
the  Secretary  of  Commerce  with  re¬ 
spect  to: 

a.  Applications  or  proposals  for.  and 
performance  under,  grants  and  con¬ 
tracts  awarded  under  Sections  205  and 
206  of  the  Act; 

b.  The  Sea  Grant  Fellowship  Pro¬ 
gram,  established  under  section  208  of 
the  Act; 

c.  The  designation  and  operation  of 
Sea  Grant  Colleges  and  Sea  Grant  Re¬ 
gional  Consortia  (which  are  provided 
for  in  section  207  of  the  Act)  and  the 
operation  of  Sea  Grant  programs; 

d.  The  formulation  and  application 
of  the  planning  guidelines  and  prior¬ 
ities  established  by  the  Secretary 
under  Section  204(2)  of  the  Act  and 
applied  by  the  Director  in  accordance 
with  Section  204(cKl);  and 

e.  Such  other  matters  as  the  Secre¬ 
tary  refers  to  the  Panel  for  review  and 
advice. 

The  Panel’s  meeting  agenda  is  as  fol¬ 
lows: 

May  30,  1978  (9  a.m.  to  5  w-ttl) 

9  a.m.— Preliminary  remarks,  introduction 
and  swearing  in  of  new  members. 

9:30  a.m.— A  The  nature  and  current  pos¬ 
ture  of.  and  problems  facing,  the  National 
Sea  Grant  Program,  and  the  tasks  before 
the  Panel.  A  discussion  by  the  Director 
and  the  Panel  Chairman. 

10:30  a.m.— B.  Discussion  of  Institutional 
and  Coherent  Area  Programs  reviewed 
since  last  meeting: 

University  of  Rhode  Island;  University 
of  Miami;  University  of  Michigan;  South 
Carolina  Program;  Louisiana  State  Uni¬ 
versity,  Texas  A&M  University;  Woods 
Hole  Oceanographic  Institution;  Univer¬ 
sity  of  Wisconsin;  University  of  Califor¬ 
nia;  University  of  Southern  California; 
and  New  Jersey  Consortium. 

S  pjn.— C.  Discussion  of  changes  in  renewal 
dates  (HawaU)  and  progress  toward  two- 
year  review  cycle.  Report  on  second  year 
negotiations  with; 

Massachusetts  Institute  of  Technol¬ 
ogy;  University  of  Delaware;  and  Oregon 
State  University. 


3.30  p.m.— D.  Sea  Grant  College  Candidates 
Discussion.  The  following  are  eligible  on 
the  basis  of  time  to  be  considered  for  des¬ 
ignation  as  Sea  Grant  Colleges: 

University  of  Southern  California; 
Louisiana  State  University;  and  Univer¬ 
sity  of  Georgia. 

4  p.m.— E.  CHosed  Session  Discussion  regard¬ 
ing  Agenda  Items  B  and  D. 

5  p.m.— Recess. 

May  31,  1978  (9  am,  to  5  p.m.)— Joint  Meet¬ 
ing  with  Council  of  Sea  Grant  Directors 

9  ajn.— F.  Panel  business,  setting  next  meet¬ 
ing,  election  of  vice-chairman. 

9:30  a.m.— G.  Organization  of  Office  of  Sea 
Grant. 

10  a.m.— H.  Discussion  with  Assistant  Ad¬ 
ministrator  for  R.  A  D. 

11  ajn.— I.  Presentation  by  Sea  Grant  Direc¬ 
tors,  J.  National  Projects.  K.  International 
Sea  Grant.  L.  Fellowship  Program,  M. 
Legislative  Interaction. 

5  p.m.— Adjourn. 

All  agenda  items  will  be  open  to 
public  attendance,  except  for  Agenda 
Item  E,  a  one-hour  portion  at  the  end 
of  the  discussion  of  all  institutions 
under  Agenda  Items  B  and  D,  in  ac¬ 
cordance  with  5  U.S.C.  552b(cK6),  as 
determined  by  the  Assistant  Secretary 
for  Administration,  pursuant  to  sub¬ 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  as 
amended.  Approximately  10  seats  will 
be  available  to  the  public  on  a  first- 
come,  first-served  basis.  If  time  per¬ 
mits  before  the  scheduled  adjourn¬ 
ment,  the  Chairman  will  solicit  oral 
comments  by  the  attendees.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

Minutes  of  the  meeting  will  be  avail¬ 
able  30  days  thereafter  on  written  re¬ 
quest  addressed  to  the  National  Sea 
Grant  Program,  3300  Whitehaven 
Street  NW.,  Washington.  D.C.  20235. 

For  further  information,  contact  Dr. 
Hugh  J.  McLellan,  Acting  Associate 
Director  for  Programs,  at  above  ad¬ 
dress,  telephone  202-634-4019. 

Dated:  May  3, 1978. 

R.  L.  Carnahan, 

Deputy  Assistant  Administrator 
for  Administration,  National 
Oceanic  and  Atmospheric  Ad¬ 
ministration. 

tPR  Doc.  78-12407  FUed  5-5-78;  8:45  ami 


[3510-22] 

MYSTIC  MARINELIFE  AQUARIUM 

Notico  of  Rocoipt  of  Application  for  Rormit 

Notice  is  hereby  given  that  an  appli¬ 
cant  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as  au¬ 
thorized  by  the  Marine  Mammal  Pro¬ 
tection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  regulations  governing 
the  taking  and  importing  of  marine 
mammals  (50  CFR  Part  216). 

1.  Applicant:  (a)  Name:  Mystic  Mar- 
inelife  Aquarium  (P13I,  Mr.  Stephen 


Spotte,  Vice  President,  (b)  Address: 
Mystic.  Conn.  06355. 

2.  Type  of  permit:  Public  display. 

3.  Name  and  number  of  animals: 
Bottlenose  dolphins  iTursiops  trunca-. 
tus),  4. 

4.  Type  of  take:  To  capture  and 
maintain  in  a  permanent  facility. 

5.  Location  of  activity:  Off  Fort 
Myers,  Fla. 

6.  Period  of  activity:  2  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the 
marine  mammals  requested  in  the 
above-described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such  arrange¬ 
ments  and  facilities  are  adequate  to 
provide  for  the  well-being  of  the 
marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register 
the  Secretary  of  Commerce  is  forward¬ 
ing  copies  of  this  application  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests 
for  a  public  hearing  on  this  applica¬ 
tion  should  be  submitted  to  the  Assist¬ 
ant  Administrator  for  Fisheries.  Na¬ 
tional  Marine  Fisheries  Service.  De¬ 
partment  of  Commerce,  Washington, 
D.C.  20235,  on  or  before  June  7,  1978. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  appli¬ 
cation  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the  dis¬ 
cretion  of  the  Assistant  Administrator 
for  Fisheries. 

All  statements  and  opinions  con¬ 
tained  in  this  application  are  summar¬ 
ies  of  those  of  the  applicant  and  do 
not  necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  availa¬ 
ble  for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW.,  Wash¬ 
ington,  D.C.: 

Regional  Director.  National  Marine 
Fisheries  Service.  Southeast  Region. 
Duval  Building.  9450  Koger  Boule¬ 
vard.  St.  Petersburg.  Fla.  33702;  and 
Regional  Director,  National  Marine 
Fisheries  Service.  Northeast  Region, 
Federal  Building,  14  Elm  Street, 
Gloucester,  Mass.  01930. 

Dated:  May  3.  1978. 

Roland  Finch, 

Acting  Deputy  Assistant  Director 
for  Fisheries  Management,  Na¬ 
tional  Marine  Fisheries  Serv¬ 
ice. 

[FR  Doc.  78-12493  FUed  5-5-78;  8:45  am] 
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[3510-22] 

SOUTH  ATLANTIC  FISHEiY  MANAGEMENT 
COUNai 

Public  Mucting  With  Partially  Qotad  Sascian 

Notice  is  hereby  given  of  a  meeting 
of  the  South  Atlantic  Fishery  Manage¬ 
ment  Council  established  by  section 
302  of  the  Fishery  Conservation  and 
Management  Act  of  1976  (Pub.  L.  64- 
265). 

The  meeting  will  be  held  Tuesday. 
Wednesday,  and  Thursday,  May  23, 
24,  and  25,  1978,  in  the  Ramada  Inn, 
Interstate  26  and  Highway  378,  Co¬ 
lumbia,  S.C.  29202.  The  meeting  will 
convene  at  1:30  p.m.  on  May  23,  and 
adjourn  at  about  noon  on  May  25, 
1978.  The  daily  sessions  will  start  at 
8:30  a.m.  and  adjourn  at  5  p.m.  except 
as  otherwise  noted.  The  meeting  may 
be  extended  or  shortened  depending 
on  progress  on  the  agenda. 

Proposed  Agenda:  May  23:  (1)  Man¬ 
agement  plans;  (2)  Personnel  and  ad¬ 
ministration  categories;  (3)  Review  of 
foreign  fishing  applications,  if  any; 
May  24:  (1)  Closed  session  to  discuss 
proposals  by  potential  contractors  in 
negotiated  procurement  of  the  prepa¬ 
ration  of  a  draft  fishery  management 
plan;  (2)  Other  fishery  management 
business;  May  25:  (1)  Other  fishery 
management  business. 

With  the  exception  of  the  first 
agenda  item  on  May  24  the  meeting  is 
open  to  the  public.  For  information  on 
seating  arrangements,  changes  to  the 
agenda,  and/or  written  comments, 
contact:  Mr.  Ernest  D.  Premetz,  Ex¬ 
ecutive  Director,  South  Atlantic  Fish¬ 
ery  Management  Council,  1  Southpark 
Circle,  Suite  306,  Charleston.  S.C. 
29407,  telephone:  803-571-4366. 

The  closed  session  is  planned  for 
8:30  a.m.  imtil  10  p.m..  but  may  contin¬ 
ue  beyond  this  time  to  discuss  propos¬ 
als  by  potential  contractors  in  a  nego¬ 
tiated  procurement  for  the  prepara¬ 
tion  of  a  draft  fishery  management 
plan. 

The  Assistant  Secretary  for  Admin¬ 
istration  of  the  Department  of  Com¬ 
merce,  with  the  concurrence  of  the 
General  Counsel,  formally  determined 
on  May  4,  1978  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Commit¬ 
tee  Act,  that  the  agenda  item  covered 
in  the  closed  session  may  be  exempt 
from  the  provisions  of  the  Act  relating 
to  open  meetings  and  public  participa¬ 
tion  therein  because  these  items  will 
be  concerned  with  matters  that  are 
within  the  purview  of  5  U.S.C.,  section 
552b(c)  (4).  (6),.  and  (9)(B).  (A  copy  of 
the  determination  is  available  for 
public  inspection  and  copying  in  the 
Public  Reading  Room,  Central  Refer¬ 
ence  and  Record  Inspection  Facility, 
Room  5317,  Department  of  Com¬ 
merce.) 


Dated:  May  5. 1978. 

Winfred  H.  Meibohm, 
Associate  Director,  National 
Marine  Fisheries  Service. 
[FR  Doc.  78-12654  Piled  5-5-78;  10:27  am) 


[6355-01] 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

ADVISORY  COMMIHEE  APPLICATIONS 
Extandod  Daadlint 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Extension  of  deadline  for 
submission  of  advisory  committee  ap¬ 
plications  to  May  31, 1978. 

SUMMARY:  In  March  7. 1978  Federal 
Register  (43  FR  9330),  the  Commis¬ 
sion  announced  that  it  was  seeking  ap¬ 
plications  to  fill  vacancies  on  its  three 
advisory  committees:  the  Product 
Safety  Advisory  Council,  the  Techni¬ 
cal  Advisory  Committee  on  Poison 
Prevention  Packaging,  and  the  Nation¬ 
al  Advisory  Committee  for  the  Flam¬ 
mable  Fabrics  Act.  This  notice  an¬ 
nounces  an  extension  of  the  deadline 
for  submittal  of  applications  from 
May  19  to  May  31,  1978.  Applications 
for  membership  on  the  committees  are 
available  from  and  should  be  returned 
to  the  Office  of  the  Secretary.  Con¬ 
sumer  Product  Safety  Commission, 
Washington,  D.C.  20207. 

FOR  ADDITIONAL  INFORMATION 
CONTACT: 

Dee  Wilson,  Committee  Manage¬ 
ment  Officer,  Office  of  the  Secre¬ 
tary,  202-634-7700. 

Dated:  May  2, 1978. 

Sadte  E.  Dunn, 
Acting  Secretary,  Consumer 
Product  Safety  Commission. 
[PR  Doc.  78-12361  Piled  5-5-78;  8:45  am] 


[3710-08] 

DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Army 

CHANGE  OF  MISSION  AT  FORT  ORD,  CALIF. 

Notica  of  Filing  of  Environmental  Impact 
Statement 

In  compliance  with  the  National  En¬ 
vironmental  Policy  Act  of  1969,  the 
Army,  on  April  28,  1978,  provided  the 
Environmental  Protection  Agency,  as 
required  by  the  Council  on  Environ¬ 
mental  Quality,  a  Draft  Environmen¬ 
tal  Impact  Statement  (DEIS)  concern¬ 
ing  the  permanent  stationing  of  the 
7th  Infantry  Division  (-)  at  Fort  Ord, 
Calif. 

Copies  of  the  statement  have  been 
forwarded  to  concerned  Federal,  State 


and  local  agencies.  Interested  organi¬ 
zations  or  individuals  may  obtain 
copies  from  Conunander,  7th  Infantry 
Division  (-)  and  Fort  Ord,  Attention: 
AFZW-FE-E,  Fort  Ord,  Calif,  93941, 
telephone  408-242-4505. 

In  the  Washington  area,  inspection 
copies  may  be  seen  during  normal 
duty  hours  in  the  Environmental 
Office,  Office  of  Assistant  Chief  of  En¬ 
gineers,  Room  1E676,  Pentagon, 
Washington,  D.C.  20310,  telephone 
202-694-3434. 

Bruce  A.  Hildebrand, 
Deputy  for  Environmental  Af¬ 
fairs,  Office  of  the  Assistant 
Secretary  of  the  Army  {Civil 
Works). 

[PR  Doc.  78-12432  Piled  5-5-78;  8:45  am] 


[3810-70] 

Dafanta  InvotHgativa  Sarvka 
PRIVACY  ACT  OF  1974 
Amandmanf  of  Rocord  Syttam 

AGENCY:  Defense  Investigative  Serv¬ 
ice  (DIS). 

ACTION:  Notice  of  record  system 
amendment. 

SUMMARY:  The  DIS  is  amending  an 
existing  record  system  notice. 

DATES:  This  amended  record  system 
shall  be  effective  as  proposed  without 
further  notice  June  7,  1978,  unless 
comments  are  received  on  or  before 
June  7,  1978,  which  would  result  in  a 
contrary  determination  and  require  re¬ 
publication  for  further  comments. 

ADDRESS:  Send  comments  to  the 
System  Manager  identified  in  the 
record  system. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Lt.  Col.  Dale  L.  Hartig,  Assistant  for 
Information,  telephone,  202-693- 
1740. 

SUPI^LEMENTARY  INFORMATION: 
The  DIS  system  of  records  notices  pre¬ 
scribed  by  the  Privacy  Act  of  1974, 
Pub.  K  93-579  (5  U.S.C.  552a)  have 
been  published  in  the  Federal  Regis¬ 
ter  as  follows: 

PR  Doc.  7-28255  (42  PR  51425)  September 
28  1977 

PR  boc.  77-33100  (42  PR  59318)  November 
16, 1977. 

DIS  is  proposing  to  amend  an  exist¬ 
ing  record  system  notice  published 
September  28.  1977,  at  42  FR  51432. 
This  proposed  amendment  does  not 
fall  within  the  ptirview  of  an  altered 
system  requiring  a  report  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  OMB  Circular 
A-108.  Transmittal  Memorandum  No. 
1.  dated  September  30,  1975,  and 
Transmittal  Memorandum  No.  3, 
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dated  May  17.  1976.  set  forth  in  the 
Federal  Register  (40  FR  45877)  on 
October  3.  1975.  Following  the  specific 
change  to  the  ssrstem  notice  being 
amended,  the  system  notice  is  repub¬ 
lished  in  its  entirety,  as  amended. 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives,  Washington  Head¬ 
quarters  Service,  Department 
of  Defense. 

May  3. 1978. 

V5-01 

System  name:  V5-01  Investigative 
Files  System  (42  FR  51432)  September 
28.  1977. 

Changes: 

Systems  exempted  from  certain  pro¬ 
visions  of  the  Act:  On  line  5  of  this  ele¬ 
ment  describing  the  provisions  of  the 
Act  from  which  this  system  has  been 
exempted  which  now  reads  .  .  (5) 
and  (8);  (g)  and  (o).”  is  amended  to 
read  .  .  (5)  and  (8);  and  (g).” 

V5-01 

System  name: 

V5-01  Investigative  File  System 
System  location: 

Defensive  Investigative  Service 
(DIS).  Investigative  Files  Division. 
(D0840)  P.O.  Box  1211.  Baltimore.  MD 
21203  has  primary  control  over  the 
system  and  is  responsible  for  the 
maintenance  of  completed  investiga¬ 
tive  records.  The  Special  Investiga¬ 
tions  Center.  1000  Independence 
Avenue  SW.,  Washington.  D.C.  20314 
maintains  limited  categories  of  these 
records.  DIS  operational  centers;  Dis¬ 
trict  Offices;  Field  Offices;  Resident 
Agencies  and  various  DIS  headquar¬ 
ters  staff  elements  originate  and  have 
temporary  control  over  portions  of 
records. 

Categories  of  individuals  covered  by  the 
system: 

Military  personnel  who  are  on  active 
duty,  applicants  for  enlistment  or  ap¬ 
pointment  and  reservists  and  National 
Guardsmen;  E>oD  civilian  personnel 
who  are  paid  from  appropriated  funds; 
industrial  or  contractor  personnel  who 
are  working  in  private  industry  in 
firms  which  have  contracts  involving 
access  to  classified  DoD  information 
or  installations;  Red  Cross  personnel 
and  personnel  paid  from  nonappro- 
priated  funds  who  have  DoD  affili¬ 
ation;  ROTC  cadets;  former  military 
personnel;  individuals  residing  on, 
having  authorized  official  access  to.  or 
conducting  or  operating  any  business 
or  other  functions  at  any  DoD  instal¬ 
lation  facility. 

Individuals  not  affiliated  with  the 
Department  of  Defense  when,  during 
the  previous  year,  their  activities  have 
directly  threatened  the  functions. 


property  or  personnel  of  the  DoD  or 
they  have  engaged  in.  or  conspired  to 
engage  in.  criminal  acts  on  DoD  instal¬ 
lations  or  directed  at  the  DoD. 

Categories  of  records  in  the  system: 

Official  Reports  of  Investigations 
(ROI’s)  prepared  by  DIS  or  other 
DoD.  Federal,  state  or  local  official  in¬ 
vestigative  activities. 

DIS  Information  Summary  Reports 
(ISR’s)  which  record  unsolicited  infor¬ 
mation  received  by  DIS  concerning  a 
person  or  incident  which  is  of  direct 
interest  to  other  DoD  components  or 
Federal  agencies.  (When  such  infor¬ 
mation  is  received  by  DIS  it  is  report¬ 
ed  as  it  was  received,  without  investi¬ 
gation  or  confirmation,  by  ISR  and 
transmitted  to  the  interest^  activity.) 

Attachments  to  ROTs  or  ISR’s  in¬ 
cluding  exhibits,  subject  or  inter¬ 
viewed  statements,  police  records, 
medical  records,  fingerprint  cards, 
credit  bureau  reports,  employment 
records,  education  records,  release 
statements,  summaries  of  or  extracts 
from  other  similar  records  or  reports. 

Case  control  and  management  docu¬ 
ments  which  are  not  reports  of  investi¬ 
gation,  but  that  serve  as  the  basis  for 
investigation,  or  serve  to  guide  and  fa¬ 
cilitate  investigative  activity,  including 
documents  providing  the  data  to  open 
and  conduct  the  case,  such  as  the  Per¬ 
sonnel  Security  Investigation  Request; 
documents,  initiated  by  the  subject 
such  as  personnel  history  documents, 
and  fingerprint  records;  and  docu¬ 
ments  used  in  case  management  and 
control,  such  as  release  statements, 
case  transfer  forms,  and  documents  di¬ 
recting  the  inquiry. 

DIS  file  administration  and  manage¬ 
ment  documents  accounting  for  the 
disclosure,  control  and  access  to  a  file, 
such  as  warning  sheets,  separators, 
forwarding  correspondence  and  ac¬ 
counting  records  required  by  5  U.S.C. 
552  and  552a. 

Cross  references  to  chronological 
correspondence  files  disclosing  unfa¬ 
vorable  and  administrative  action 
taken  based  on  DIS  investigations. 

Authority  for  maintenance  of  the  system: 

Section  301  of  5  U.S.C.  Department¬ 
al  Regulations. 

Section  310  of  44  U.S.C.  Records 
Management. 

Sections  2.  3,  4.  5,  6,  8  and  9,  Execu¬ 
tive  Order  10450,  Security  Require¬ 
ments  for  Government  Employment. 

Section  6(A),  Executive  Order  11652, 
Classification  and  Declassification  of 
National  Security  Information  and 
Material. 

Sections  III  and  V,  DoD  Directive 
5105.42,  Charter  for  the  Defense  In¬ 
vestigative  Service. 

Section  IIIA,  DoD  Directive  5200.2b. 
Defense  Investigative  Program. 

Section  IV  A  and  B.  DoD  Directive 
5200.27  Acquisition  of  Information 


Concerning  Persons  and  Organizations 
not  Affiliated  with  the  Department  of 
Defense* 

Section  IX,  DoD  Directive  5210.7, 
Department  of  Defense  Civilian  Appli¬ 
cant  and  Employee  Security  Program. 

Section  I,  DoD  Directive  5210.8, 
Policy  on  Investigation  and  Clearance 
of  DoD  Personnel  for  Access  to  Classi¬ 
fied  Defense  Information. 

Section  VII,  DoD  Directive  5210.9, 
Military  Personnel  Security  Program. 

Section  V  A  2.,  DoD  Instruction 
5210.25,  Security  Acceptability  of 
American  National  Red  Cross  Employ¬ 
ees  at  Department  of  Defense  Installa¬ 
tions  and  Activities. 

Section  I,  DoD  Instruction  5210.26, 
Investigation  of  American  National 
Red  Cross  Employees  on  Duty  at  De¬ 
partment  of  Defense  Installations  and 
Activities  in  the  Zone  of  Interior. 

Enel  3,  paragraphs  b  2  and  3.  DoD 
Directive  5210.41,  Security  Criteria 
and  Standards  for  Protecting  Nuclear 
Weapons. 

Section  HI.  DoD  Directive  5210.45, 
Personnel  Security  in  the  National  Se¬ 
curity  Agepey. 

Section  VII,  DoD  Directive  5210.55, 
Selection  of  Department  of  Defense 
Military  and  Civilian  Personnel  for  As¬ 
signment  to  Presidential  Support  Ac¬ 
tivities. 

Section  IV,  C.  DoD  Directive  5220.6, 
Industrial  Personnel  Security  Clear¬ 
ance  Program. 

Section  V  B,  DoD  Instruction 
5220.28,  Application  of  Special  Eligibil¬ 
ity  and  Clearance  Requirements  in  the 
SIOP-ESI  Program  for  Contractor 
Employees. 

Section  1  (a)  and  2,  Executive  Order 
10865,  Safeguarding  Classified  Infor¬ 
mation  Within  Industry. 

Section  III,  DoD  Instruction  5030.34, 
Agreement  ^tween  the  Department 
of  Defense  concerning  Protection  of 
the  President  and  Other  Officials. 

Paragraph  10,  Director  of  Central 
Intelligence  Directive  No.  1/14,  Uni¬ 
form  Personnel  Security  Standards 
and  Practices  Governing  Access  to 
Sensitive  Compartmented  Information 
C. 

Section  II,  DSA  Regulation  5705.2, 
Criminal  Investigative  Support  to  the 
Defense  Supply  Agency. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

Purpose  for  which  collected. 

Personnel  security  investigative  in¬ 
formation  is  collected  to  insure  that 
the  acceptance  or  retention  of  persons 
to  sensitive  DoD  positions,  or  granting 
individuals  access  to  classified  infor¬ 
mation,  including  those  employed  in 
defense  industry,  is  clearly  consistent 
with  national  security. 

Criminal  investigative  information  is 
collected  on  request  to  identify  offend¬ 
ers,  provide  facts  and  evidence  upon 
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which  to  base  prosecution  and  effect 
the  recovery  of  property  which  has 
been  wrongfully  appropriated. 

Information  contained  in  ISR’s  (see 
description  in  RECORD-CATEGORY) 
regarding  criminal,  personnel  security, 
coimterintelligence,  or  intelligence 
matters,  when  received,  is  disseminat¬ 
ed  to  appropriate  Federal  agencies  or 
other  DoD  components. 

Criminal  and  personnel  security  in¬ 
formation  is  collected  during  recprocal 
investigations  conducted  for  other 
DoD  and  federal  investigative  ele¬ 
ments  (or  in  limited  instances,  crimi¬ 
nal  information  for  local,  or  state  law 
enforcement  agencies)  for  mainte¬ 
nance  and  use  by  the  requesting  aciti- 
vity. 

Information  regarding  alleged  secu¬ 
rity  violations  is  collected  on  request 
to  establish  whether  or  not  a  compro¬ 
mise  occurred  and  to  identify  the  per¬ 
sonnel  involved. 

Criminal  information  received  by 
DIS  personnel  in  the  course  of  their 
duties  which  is  of  direct  interest  to  a 
l(x:al  law  enforcement  agency  and 
therefore  furnished  to  that  agency 
orally  or  by  letter. 

Users  of  DIS  investigative  informa¬ 
tion  are: 

(1)  DIS  personnel  in  the  course  of 
their  official  duties. 

(2)  Other  accredited  DOD  investiga¬ 
tive  components,  DOD  agencies,  ele¬ 
ments  of  the  Military  Departments 
designated  by  the  departments  and 
representatives  of  the  Secretary  of  De¬ 
fense  and  the  Joint  Chiefs  of  Staff. 

(3)  Accredited  Federal  criminal  and 
civil  law  enforcement  and  intelligence 
agencies. 

(4)  State  and  local  official  criminal 
law  enforcement  agencies. 

(5)  Other  accredited  federal  agencies 
conducting  investigations  to  evaluate 
suitability  for  employment  or  access  to 
classified  information. 

(6)  Congressional  committees  and 
the  Government  Accounting  Office. 

Specific  uses  of  DIS  investigative 
records  are: 

To  determine  the  loyalty,  suitability, 
eligibility,  and  general  trustworthiness 
of  individuals  for  access  to  Defense  in¬ 
formation  and  facilities  by  the  first 
two  categories  of  users,  above. 

To  determine  the  eligibility  and  suit¬ 
ability  of  individuals  for  entry  into 
and  retention  in  the  Armed  Forces  by 
the  second  category  of  users,  above. 

To  provide  information  pertinent  to 
the  protection  of  persons  under  the 
provisions  of  18  U.S.C.  3056,  by  the 
first  three  categories  of  users,  above. 

For  use  in  criminal  law  enforcement 
investigations  including  statutory  vio¬ 
lations.  coimterintelligence,  as  well  as 
counterespionage  and  other  security 
matters  by  the  first  through  fourth 
and  the  sixth  categories  of  users, 
above. 

In  the  event  that  records  maintained 
in  this  system  indicate  a  violation  or 


potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursu¬ 
ant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
Implementing  the  statute,  or  rule,  reg¬ 
ulation  or  order  issued  pursuant  there¬ 
to. 

To  provide  information  in  judicial  or 
adjudicative  proceedings  including  liti¬ 
gation,  or  in  accordance  with  a  court 
order  by  the  first  three  categories  of 
users,  above. 

To  make  statistical  evaluations  of 
DIS  investigative  activities  by  the 
first,  second  and  sixth  categories  of 
users,  above. 

To  respond  to  Freedom  of  Informa¬ 
tion  and  Privacy  Act  access  requests, 
by  the  first  category  of  users,  above. 

To  provide  information  in  response 
to  Inspector  General,  and  EEO  or 
other  complaint  investigations  and 
Congressional  inquiries  by  the  first, 
second  and  sixth  categories  of  users, 
above. 

To  determine  the  eligibility  and  suit¬ 
ability  of  an  individual  for  personnel 
actions  in  the  Armed  Forces  of  the 
United  States,  as  deemed  appropriate 
by  the  second  category  of  users,  above. 

A  record  such  as  Identification  data, 
from  this  system  of  records  may  be 
disclosed  as  a  routine  use  to  a  federal, 
state  local  or  foreign  agency  maintain¬ 
ing  relevant  information  or  to  business 
enterprises  to  obtain  employment  rec¬ 
ords  if  necessary  to  obtain  Information 
relevant  to  an  assigned  investigation. 

A  record  from  this  system  of  records 
may  be  disclosed  to  a  federal  agency, 
in  response  to  its  request,  in  connec¬ 
tion  with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an  investi¬ 
gation  of  an  employee,  or  other  bene¬ 
fit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  rele¬ 
vant  and  necessary  to  the  requesting 
agency’s  decision  on  the  matter  by  any 
agency  of  the  first,  second,  third,  or 
fifth  categories  of  users,  above. 

Transfers  of  information  from  this 
record  system  to  other  DoD  compo¬ 
nents  is  a  routine  intra-agency  use 
under  the  provisions  of  5  U.S.C. 
552a3(b)(l). 

Policies  and  practices  for  storing,  retriev¬ 
ing,  accessing,  retaining,  and  disposing  of 
records  in  the  system: 

Storage: 

Paper  records  in  file  folders,  micro¬ 
film,  magnetic  tape  or  supplementary 
index  cards. 

Retrievability: 

Investigations  are  centrally  retriev¬ 
able  through  the  DIS  Case  Control 


System  (DCCS)  or  the  Defense  Cen¬ 
tral  Index  of  Investigations  (DCII) 
systems  described  separately  in  this 
notice.  Reciprocal  investigations  juris¬ 
dictions,  may  be  retrieved  only 
through  a  limited  manual  disclosure 
accounting  system. 

Safeguards: 

Completed  investigative  records  are 
maintained  and  stored  in  power  files, 
open  shelves  and  filing  cabinets  which 
are  housed  in  secured  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened  and  have  a  need  to 
know.  Information  contained  on  mag¬ 
netic  tape  is  secured  in  the  same 
manner  as  the  DCII,  described  sepa¬ 
rately.  Recipients  of  investigative  in¬ 
formation  are  responsible  for  safe¬ 
guarding  information  within  the 
guidelines  provided  by  DIS. 

Retention  and  disposal: 

Retention  of  closed  DIS  investiga¬ 
tive  files  is  authorized  for  30  years 
maximum,  except  as  follows:  (1)  Files 
which  have  resulted  in  adverse  action 
against  an  individual  will  be  retained 
permanently,  (2)  Files  developed  on 
persons  who  are  being  considered  for 
affiliation  with  the  Department  of  De¬ 
fense  will  be  destroyed  within  one 
year  if  the  affiliation  is  not  completed. 
In  cases  involving  a  pre-appointment 
investigation,  if  the  appointment  is 
not  made  due  to  information  devel¬ 
oped  by  investigation,  the  file  will  be 
retained  permanently.  If  the  appoint¬ 
ment  is  not  made  for  some  other  rea¬ 
sons  not  related  to  the  investigation, 
the  file  will  be  destroyed  within  one 
year;  (3)  Information  within  the  pur¬ 
view  of  the  Department  of  Defense  Di¬ 
rective  5200.27,  “Acquisition  of  Infor¬ 
mation  Concerning  Persons  and  Orga¬ 
nizations  Not  Affiliated  with  the  De¬ 
partment  of  Defense”,  is  destroyed 
within  90  days  after  acquisition  by 
DIS  unless  its  retention  is  required  by 
law  or  unless  its  retention  has  been 
specifically  authorized  by  the  Secre- 
tiuT  of  Defense  or  through  the  Chair¬ 
man,  DIRC. 

Generally,  ISR’s  and  reciprocal  in¬ 
vestigations  are  retained  for  only  60 
days. 

Partial  duplicate  records  of  person¬ 
nel  security  investigations  are  retained 
for  60  days  by  DIS  field  elements.  Par¬ 
tial  duplicate  records  in  criminal  and 
special  investigations  are  retained  for 
one  year. 

System  manager(s)  and  address: 

Director,  Defense  Investigative  Serv¬ 
ice,  1000  Independence  Ave.  SW., 
Washington,  D.C.  20314 

Notification  procedure: 

Requests  should  be  addressed  to  the 
Assistant  for  Information,  Defense  In¬ 
vestigative  Service,  1000  Independence 
Ave.  SW..  Washington.  D.C.  20314. 
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The  full  name,  date  and  place  of  birth, 
and  social  security  account  number 
are  necessary  for  retrieval  of  informa¬ 
tion.  More  information  or  a  notarized 
statement  verifying  the  identity  of  re¬ 
questers  may  be  required.  The  Infor¬ 
mation  Office,  at  Room  2H043  1000 
Independence  Avenue.  Washington. 
D.C.  20314  may  be  visited  by  personnel 
making  inquiries  regarding  this 
system.  A  Check  of  personal  identifi¬ 
cation  will  be  required  of  all  visitors 
making  such  inquiries. 

Record  access  procedures: 

Access  may  be  obtained  through  the 
Information  Office  at  the  address 
listed  above. 

Contesting  record  procedures: 

DIS  rules  for  contesting  and  appeal¬ 
ing  initial  determinations  may  be  ob¬ 
tained  from  the  Assistant  for  Informa¬ 
tion  at  the  address  listed  above. 

Record  source  categories: 

Categories  of  sources  of  records. 

Subjects  of  investigations. 

Records  of  other  DoD  activities  and 
components. 

Federal,  state,  county  and  municipal 
records. 

Employment  Records  of  private 
business  and  industrial  firms. 

Educational  and  disciplinary  records 
of  schools,  colleges,  universities,  tech¬ 
nical  and  trade  schools. 

Hospital,  clinic  and  other  medical 
records. 

Records  of  commercial  enterprises 
such  as  real  estate  agencies,  credit  bu¬ 
reaus.  loan  companies,  credit  imions. 
banks  and  other  financial  institutions 
which  maintain  credit  information  on 
individuals,  transportation  companies, 
(airlines,  railroad,  etc.) 

The  interview  of  individuals  who  are 
thought  to  have  knowledge  of  the  sub¬ 
ject’s  background  and  activities. 

'The  interview  of  witnesses,  victims 
and  confidential  sources. 

The  interview  of  any  individuals 
deemed  necessary  to  complete  the  DIS 
investigation. 

Miscellaneous  directories,  rosters 
and  correspondence. 

Any  other  type  of  record  deemed 
necessary  to  complete  the  DIS  investi¬ 
gation. 

Systems  exempted  from  certain  provisions 
of  the  act: 

In  accordance  with  subsection  3j(2) 
of  the  Act.  information  maintained  by 
the  Special  Cases  Division  of  DIS  may 
be  exempted  from  the  provisions  of 
subsections  (cK3)  and  (4);  (d);  (e)  (1). 
(2)  and  (3);  (e)  (5)  and  (8);  and  (g).  In¬ 
formation  maintained  by,  or  at  the  di¬ 
rection  of,  this  unit  includes  criminal 
investigations  for  which  the  DIS  has 
primary  responsibility  and  certain 
ISR’s  and  reciprocal  investigations, 
and  security  or  counterintelligence  in¬ 


formation  which  may  be  used  in  crimi¬ 
nal  prosecution.  The  withholding  of 
this  information  will  be  to  allow  the 
DIS  Special  Cases  Division,  a  criminal 
law  enforcement  component,  to  con¬ 
duct  effective  investigations  into  al¬ 
leged  unlawful  activity  or  crime  con¬ 
ductive  situations  without  jeopardiz¬ 
ing  such  investigations.  Knowledge  of 
the  investigations  of  the  Special  Cases 
Division  could  enable  subjects  to  take 
actions  to  prevent  detection  of  crimi¬ 
nal  activities,  conceal  evidence,  or  to 
escape  prosecution.  It  could  also  lesul 
to  intimidation  of  or  harm  to  sources, 
informants,  witnesses  and  their  fami¬ 
lies.  Information  from  this  system  will 
be  withheld  only  to  the  extent  that  its 
release  would  interfere  with  such  in¬ 
vestigations. 

Under  subsection  3k(l)  of  the  Act, 
properly  classified  material  contained 
in  DIS  investigatory  files  is  exempt 
from  the  provisions  of  subsection  (d). 
This  exemption  will  protect  informa¬ 
tion,  the  disclosure  of  which  would 
have  an  adverse  effect  on  the  national 
defense  or  foreign  policy. 

Under  subsection  3k(2)  of  the  Act, 
other  investigatory  material  including 
certain  reciprocal  investigations  and 
counterintelligence  information  is 
exempt  from  subsection  (c)(3),  (d), 
(eK4)  (G,  H  and  I)  and  (f)  imtil  such 
time  as  action  is  taken  regarding  alle¬ 
gations.  and  after  that  time  only  to 
the  extent  that  the  information  would 
identify  a  confidential  source  who  fur¬ 
nished  information  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence  (or  prior 
to  the  effective  date  of  the  Act  under 
an  implied  promise).  This  exemption 
will  permit  the  DIS  to  conduct  certain 
law  enforcement  investigations  effec¬ 
tively  and  to  protect  the  identities  of 
sources  who  would  not  otherwise  pro¬ 
vide  information. 

Protective  Service;  Under  subsection 
3k(3)  of  the  Act,  DIS  investigatory  ma¬ 
terial  maintained  in  connection  with 
assisting  the  US  Secret  Service  (USSS) 
to  provide  protective  services  to  the 
President  of  the  United  States  or 
other  individuals  pursuant  to  section 
3056  of  Title  18  is  exempt  from  subsec¬ 
tions  (cK3),  (d).  (e)(1),  (e)(4),  (g,  h  and 
i),  and  (f).  This  exemption  provision 
will  enable  DIS  to  continue  its  support 
of  the  US  Secret  Service  without  com¬ 
promising  the  effectiveness  of  either 
activity. 

Under  subsection  3k(5)  of  the  Act, 
personnel  security  investigatory  mate¬ 
rial  from  subsections  (c)(3),  (d)  and  (f). 
is  exempt  to  the  extent  that  the  dis¬ 
closure  of  such  material  would  reveal 
the  identity  of  a  confidential  source  as 
described  above.  This  exemption  provi¬ 
sion  will  allow  DIS  to  collect  informa¬ 
tion  from  certain  sources  who  would 
otherwise  be  unwilling  to  provide  in¬ 
formation  necessary  to  personnel  secu¬ 
rity  investigations. 

[FR  Doc.  78-12451  FUed  5-5-78;  8:45  am] 


[3810-70] 

Offic*  of  th«  Socratory 

DEPARTMENT  OF  DEFENSE  WAGE  COMMIHEE 
Notice  of  CtoMd  Mootings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal  Advi¬ 
sory  Committee  Act,  effective  January 
5,  1973,  notice  is  hereby  given  that  a 
meeting  of  the  Department  of  Defense 
Wage  Committee  will  be  held  on  Tues¬ 
day,  July  11,  1978;  Tuesday,  July  18, 
1978;  and  Tuesday,  July  25,  1978,  at 
9:45  a.m.  in  Room  1E801,  the  Penta¬ 
gon,  Washington,  D.C. 

The  Committee’s  primary  responsi¬ 
bility  is  to  consider  and  submit  recom¬ 
mendations  to  the  Assistant  Secretary 
of  Defense  (Manpower,  Reserve  Af¬ 
fairs,  and  Logistics)  concerning  all 
matters  involved  in  the  development 
and  authorization  of  wage  schedules 
for  Federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage 
survey  data,  local  wage  survey  commit¬ 
tee  reports  and  recommendations,  and 
wage  schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Federal  Adviso¬ 
ry  Committee  Act,  meetings  may  be 
closed  to  the  public  when  they  are 
“concerned  with  matters  listed  in  sec¬ 
tion  552b.  of  ’Title  5,  United  States 
Code.’’  Two  of  the  matters  so  listed 
are  those  “related  solely  to  the  inter¬ 
nal  personnel  rules  and  practices  of  an 
agency’’  (5  U.S.C.  552b.(c)(2)),  and 
those,  involving  “trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential”  (5  U.S.C.  552b.(cK4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Person¬ 
nel  Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed 
to  the  public  because  the  matters  con¬ 
sidered  are  related  to  the  internal 
rules  and  practices  of  the  the  Depart¬ 
ment  of  Defense  (5  U.S.C.  552b.(cK2)), 
and  the  detailed  wage  data  considered 
by  the  Committee  during  its  meetings 
have  been  obtained  from  officials  of 
private  establishments  with  a  guaran¬ 
tee  that  the  data  will  be  held  in  confi¬ 
dence  (5  U.S.C.  552b.(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to 
submit  material  in  writing  to  the 
Chairman  concerning  matters  believed 
to  be  deserving  of  the  Committee’s  at¬ 
tention.  Additional  information  con¬ 
cerning  this  meeting  may  be  obtained 
by  contacting  the  Chairman,  Depart¬ 
ment  of  Defense  Wage  Committee, 
Room  3D281,  the  Pentagon,  Washing¬ 
ton,  D.C.I06Maurice  W.  Roche, 

Maurice  W.  Roche, 
Director,  Correspondence  and 
Directives,  Washington  Head¬ 
quarters  Service,  Department 
of  Defense. 

Mat  3, 1978. 

[FR  Doc.  78-12429  FUed  5-5-78;  8:45  am] 
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[3128-01] 

DEPARTMENT  OF  ENERGY 

CRUDE  OIL 

Inquiry  on  Mio  Trontportotien  Syttom  Sorving 
tho  Northom  Tlor  and  Inland  Stotas;  Corraction 

In  FR  Doc.  78-11021  appearing  at 
page  17392  in  the  issue  for  Monday, 
April  24,  1978,  the  following  correc¬ 
tions  should  be  made: 

1.  Page  17392,  middle  column.  The 
date  in  the  preamble  for  the  caption: 
“COMMENTS  BY”  should  read  “May 
30”  vice  “May  31”. 

2.  Page  17392,  middle  column,  in  the 
preamble  under  the  caption:  “AD¬ 
DRESS  TO”,  12th  line.  The  request  to 
speak  date  should  read  “May  5”  vice 
“May  15”. 

3.  Page  17393,  middle  column,  sec¬ 
tion  B.l,  second  paragraph,  8th  line. 
Delete  the  following:  “Public  Hearing 
Management,  2000  M  Street  NW.,  Box 
SS,  Washington,  D.C.  20461,  and  must 
be  received  before  4:30  p.m.  on  May  12, 
1978,  for  the  Chicago  hearing  and  May 
17  for  the  Seattle  hearing.”  Add:  “the 
Chicago  and  Seattle  addresses,  as  ap¬ 
propriate.  Chicago— Charles  Swank, 
Region  5,  DOE,  175  West  Jackson 
Boulevard,  Chicago,  IL  60604;  and  Se¬ 
attle— Lee  Johnson,  Federal  Building, 
915  2nd  Avenue,  Room  1992,  Seattle, 
WA  98174.  Such  requests  must  be  re¬ 
ceived  before  4:30  p.m.  on  May  5,  1978 
for  both  the  Chicago  and  Seattle  hear¬ 
ings.” 

4.  Page  17393,  middle  column,  sec¬ 
tion  B.l,  4th  paragraph.  Delete  the 
last  three  lines  beginning  with  “Public 
Hearing  •  *  •  20461”  and  add:  “the 
Chicago  and  Seattle  addresses  listed 
above.” 

Issued  in  Washington,  D.C.,  on  May 
3,  1978. 

William  S.  Heffelfinger, 
Director  of  Administration. 

[FR  Doc.  78-12439  FUed  5-5-78;  8:45  am] 


[3128-01] 

ISSUANCE  OF  DECISIONS  AND  ORDERS  BY 
THE  OFFICE  OF  ADMINISTRATVE  REVIEW 
Woak  af  January  30  through  Fabruory  3,  1978 

Notice  is  hereby  given  during  the 
week  of  January  30  through  February 
3,  1978,  the  Decisions  and  Orders  sum¬ 
marized  below  were  issued  with  re¬ 
spect  to  Appeals  and  Applications  for 
Exception  or  other  relief  filed  with 
the  Office  of  Administrative  Review  of 
the  Economic  Regulatory  Administra¬ 
tion  of  the  Department  of  Energy. 
The  following  summary  also  contains 
a  list  of  submissions  which  were  dis¬ 
missed  by  the  Office  of  Administrative 
Review  and  the  basis  for  the  dismissal. 

Appeals 

Peters  Fuel  Corp.,  Oakland,  Md.,  FXA-1374, 
Refined  Products 

The  Peters  Fuel  Corp.,  filed  an  Appeal 


from  that  portion  of  a  March  30,  1977  Deci¬ 
sion  and  Order  in  which  the  FEA  had 
denied  the  firm’s  request  for  retroactive  ex¬ 
ception  relief  from  the  provisions  of  10  CFR 
212.93.  Peters  Fuel  Corp.,  5  FEA  Par.  80,588 
(March  30.  1977).  If  the  Appeal  were  grant¬ 
ed.  Peters  would  have  been  relieved  of  its 
obligation  under  a  Remedial  Order  to 
refund  previous  overcharges  to  its  custom¬ 
ers.  In  its  Appeal,  Peters  claimed  that  the 
March  30  Decision  erred  in  rejecting  its  con¬ 
tention  that  in  the  absence  of  retroactive 
exception  relief  the  firm  would  experience  a 
negative  cash  flow  during  its  fiscal  year 
ended  January  31.  1977.  The  DOE  analyzed 
the  financial  data  which  Peters  had  submit¬ 
ted  on  Appeal,  and  found  that  the  firm  has 
made  certain  discretionary  prepayments  for 
obligations  which  did  not  accrue  during  the 
fiscal  period  concerned.  As  a  result,  the 
DOE  determined  that  Peters  had  understat¬ 
ed  the  amount  of  cash  which  was  available 
to  the  firm.  After  recalculating  the  firm’s 
cash  flow  position  to  eliminate  the  effect  of 
the  prepayment  items,  the  DOE  concluded 
that  Peters  had  realized  a  positive  rather 
than  a  negative  cash  flow  during  its  1977 
fiscal  year.  The  Peters  Appeal  was  accord¬ 
ingly  denied. 

Rickelson  OH  and  Oas  Co.,  Tulsa,  Ohio., 
FRA-1399,  Crude  OU 

Rickelson  Oil  and  Oas  Co.  (Rickelson)  ap¬ 
pealed  from  a  Remedial  Order  which  Feder¬ 
al  Energy  Administration  Region  VI  Issued 
to  the  Firm  on  July  5,  1977.  In  its  Appeal 
Rickelson  challenged  the  Remedial  Order’s 
determination  that  the  firm  had  incorrectly 
classified  seven  of  its  crude  oil  producing 
properties  as  stripper  well  leases.  After  con¬ 
sidering  Rickelson’s  Appeal,  the  [Depart¬ 
ment  of  Energy  rejected  the  firm’s  conten¬ 
tion  that  in  determining  the  number  of 
wells  on  a  producing  property  the  firm 
should  be  permitted  to  include  injection 
wells  and  should  also  be  permitted  to  count 
as  two  wells  single  wells  which  produce 
crude  oil  from  two  separate  formations.  The 
DOE  determined  that  the  Remedial  Order’s 
findings  in  this  respect  were  supported  by 
DOE  rulings  and  precedents  established  in 
prior  cases.  ’The  DOE  further  considered 
evidence  which  Rickelson  presented  in  order 
to  demonstrate  that  its  Nitchey,  Ellen  and 
Rhoda  Cumsey  “A”  leases  had  more  crude 
oil  producing  wells  in  operation  during  rele¬ 
vant  qualifjdng  periods  than  the  number 
specified  in  the  Remedial  Order.  After  con¬ 
sidering  the  evidence  submitted,  the  DOE 
concluded  that  the  Remedial  Order  did  not 
contain  sufficient  findings  of  fact  with  re¬ 
spect  to  the  number  of  wells  on  the  Ellen 
and  Rhoda  Chimsey  "A”  leases.  Consequent¬ 
ly,  the  DOE  remanded  portions  of  the  Re¬ 
medial  Order  for  further  findings  of  fact  re¬ 
garding  the  stripper  well  status  of  these  two 
leases.  In  all  other  respects  the  Remedial 
Order  was  affirmed.. 

Tes/el  Petroleum  Corp.,  Dallas,  Tex.,  DFA- 
0102,  Freedom  of  Information 

Texfel  Petroleum  Corp.  (Texfel)  appealed 
from  a  partial  denial  by  the  DOE  Informa¬ 
tion  Access  Officer  of  a  request  for  informa¬ 
tion  which  the  firm  had  submitted  under 
the  Freedom  of  Information  Act  (the  Act). 
In  its  request,  Texfel  sought  access  to  cer¬ 
tain  material  relating  to  an  audit  of  the 
firm  which  had  been  conducted  by  the  FEA 
in  April  1975.  ’The  Information  Access  Offi¬ 
cer  released  portions  of  one  document  in  re¬ 
sponse  to  the  firm’s  request  but  concluded 


that  the  remainder  of  that  document  was 
exempt  from  disclosure  as  an  intra-agency 
memorandum  under  Exemption  5  of  the 
Act.  In  considering  Texfel’s  Appeal,  the 
DOE  found  that  the  portion  of  the  docu¬ 
ment  which  was  withheld  from  disclosure 
was  primarily  factual  in  nature  and  under 
applicable  law  should  have  been  released  to 
Texfel.  However,  the  DOE  also  determined 
that  the  last  clause  of  the  disputed  material 
was  properly  withheld  under  Exemption  5 
since  it  contained  a  predecislonal  opinion  re¬ 
garding  Texfel’s  eligibility  for  stripper  well 
status.  Accordingly.  Texfel’s  Appeal  was 
granted  in  part  and  denied  in  part. 

Tosco  Corp.,  Washington,  D.C.  FXA-1280, 
Motor  Gasoline 

Tosco  Corp.,  filed  an  Appeal  from  a  De<d- 
sion  and  Order  which  was  issued  to  it  by  the 
FEA  on  March  31,  1977.  Tosco  Corp.,  5  FEA 
Par.  83,124  (March  31,  1977).  Tosco’s 
Appeal,  if  granted,  would  result  in  the  rever¬ 
sal  of  the  March  31  Decision  and  the  issu¬ 
ance  of  an  order  relieving  Tosco  of  any  obli¬ 
gation  to  refund  overcharges  resulting  from 
the  firm’s  incorrect  calculation  of  its  May 
15,  1973  selling  prices.  In  addition,  the  firm 
would  be  permitted  to  continue  to  utilize 
the  May  15,  1973  selling  prices  which  it  had 
actually  been  using  in  determining  its  maxi¬ 
mum  allowable  selling  prices.  In  considering 
Tosco’s  Appeal,  the  DOE  initially  reviewed 
the  application  of  Ruling  1977-5  to  the  fac¬ 
tual  circumstances  in  this  case  and  affirmed 
the  finding  of  the  March  31  Decision  that 
two  variable  price  contracts  which  Tosco 
had  used  to  determine  its  May  15,  1973 
prices  should  not  have  been  considered  as 
relevant  transactions  in  calculating  those 
prices.  The  DOE  determined  that,  contrary 
to  Tosco’s  assertion.  Ruling  1977-5  is  not  er¬ 
roneous  as  a  matter  of  law,  is  consistent 
with  the  language  of  the  Price  Regulations, 
and  is  supported  by  contemporaneous  inter¬ 
pretations  of  the  transaction  concept.  ’The 
DOE  also  found  tht  Ruling  1977-5  had  been 
issued  to  clarify  the  existing  regulatory  defi¬ 
nition  of  “transaction,”  rather  than  to  ret¬ 
roactively  change  the  regulations.  Neverthe¬ 
less,  the  DOE  found  that  there  were  factors 
present  in  this  case  which  made  it  inequita¬ 
ble  to  apply  the  provisions  of  Ruling  1977-5 
to  Tosco.  The  DOE  found  that  Tosco  had 
received  a  written  opinion  from  an  FEA  Re¬ 
gional  Counsel  which  was  contrary  to  the 
Ruling  and  that  Tosco  had  acted  in  direct 
reliance  upon  that  opinion  when  it  pur¬ 
chased  the  Avon  refinery  from  Philips  Pe¬ 
troleum  Co.  in  April  1976.  In  this  regard, 
the  DOE  determined  that  even  though  the 
opinion  did  not  constitute  a  formal  interpre¬ 
tation.  Tosco  had  acted  reasonably  in  as¬ 
suming  that  it  was  a  definitive  determina¬ 
tion  of  the  FEA.  IN  addition,  the  DOE 
foimd  that  Tosco  would  have  been  financial¬ 
ly  unable  to  proceed  with  the  refinery  ac¬ 
quisition  if  it  had  been  required  to  calculate 
its  May  15.  1973  prices  in  accordance  with 
the  Ruling.  Tosco’s  financial  data  demon¬ 
strated  that,  in  the  absence  of  exception 
relief  the  firm  would  experience  a  severe 
and  irreparable  injury  as  a  result  of  its  com¬ 
mitment  of  substantial  assets  to  acquire  the 
Avon  refinery.  The  DOE  therefore  conclud¬ 
ed  that  Tosco  should  be  granted  retroactive 
exception  relief.  The  DOE  also  determined 
that  prospective  exception  relief  was  war¬ 
ranted  since  Tosco  continues  to  own  and  op¬ 
erate  the  Avon  refinery  and  the  profits 
which  it  will  realize  from  the  refinery  will 
be  significantly  less  than  the  profits  which 
it  originally  anticipated. 
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United  State*  Department  of  the  Interior, 
Wathington,  D.C.  FXA-1445,  Residual 
Fuaoa 

The  United  States  Department  of  the  In¬ 
terior  (DOI)  filed  an  Appeal  on  behalf  of 
the  Government  of  the  Northern  Idarlana 
Islands  (ONMI)  from  a  Decision  and  Order 
that  was  issued  to  it  by  the  FEIA  on  June  28, 
1977.  United  State*  Department  of  the  Inte¬ 
rior  for  the  Northern  Mariana  Island*,  6 
FEA  Par.  83,026  (June  28,  1977).  In  the  pre¬ 
vious  determination,  the  FEA  granted  on 
exception  from  10  CFR  211.67(dK2)  which 
permitted  Guam  Oil  8e  Refining  Co.  (Oorco) 
to  earn  entitlements  for  the  residual  fuel  oil 
which  it  sold  to  ONML  The  exception  relief, 
which  permitted  Oorco  to  treat  its  sales  to 
ONMI  as  occurring  within  the  United 
States  rather  than  as  export  sales,  had  the 
effect  of  reducing  the  cost  which  ONMI  in¬ 
curred  in  purchasing  residual  fuel  oiL  The 
exception  relief  granted  was  effective  as  of 
March  31, 1977.  The  DOI  Appeal,  if  granted, 
would  make  the  relief  retroactive  to  April  1, 

1976.  In  considering  the  Appeal,  the  DOE 
found  that  new  information  had  been  pre¬ 
sented  which  supported  the  DOI  claim  that 
additional  exception  relief  should  be  m>- 
proved  for  the  period  November  1,  1976 
through  March  31,  1977,  since  ONMI  had 
actually  incurred  higher  costs  for  the  resid¬ 
ual  fuel  oil  which  it  purchased  during  that 
period  from  Oorco  through  an  intermediate 
supplier,  Mobil  Oil  Micronesia,  Inc.  (Mobil). 
In  this  regard,  the  DOE  concluded  that 
there  was  no  basis  to  distinguish  between 
this  period  and  the  period  following  March 
31.  1977.  since  exception  relief  in  the  form 
of  additional  entitlement  benefits  which 
Oorco  was  required  to  pass  through  to 
ONMI  would  have  the  desired  effect  of  re¬ 
ducing  GNMTs  costs.  However,  with  respect 
to  the  period  April  1.  1976  through  Novem¬ 
ber  1.  1976,  the  DOE  affirmed  the  previous 
finding  that  the  DOI  request  for  exception 
relief  was  premature  since  Oorco  had  not 
been  ordered  to  make  restitution  for  the  en¬ 
titlements  benefits  which  it  had  improperly 
received  during  that  period. 

Request*  for  Exception 

Edgington  Oil  Co.,  Inc.,  Los  Angeles,  Calif., 
DXE-0081,  Crude  Oil 

Edgington  Oil  Co..  Inc.  (Edgington)  filed 
an  Application  for  Exception  from  the  pro¬ 
visions  of  10  CTR  211.67  (the  Old  OU  Enti¬ 
tlements  Program)  which,  if  granted,  would 
relieve  the  firm  of  any  obligation  to  pur¬ 
chase  entitlements  beginning  with  the 
month  of  December  1977.  In  support  of  its 
exception  request,  Edgington  provided  pro¬ 
jected  financial  statements  for  its  current 
fiscal  year  ending  December  31,  1977  and 
projected  monthly  crude  oU  runs  to  stills 
and  receipts  of  old,  new  and  imported  crude 
oil  for  the  fiscal  year.  In  considering  Edg- 
ington’s  exception  request,  the  DOE  deter¬ 
mined  that  as  a  result  of  Edgington's  crude 
oU  runs  and  receipts  during  the  current 
fiscal  year,  the  firm  would  be  required  to 
purchase  entitlements  at  a  substantial  cost 
commencing  with  the  month  of  December 

1977.  As  a  result  of  the' projected  entitle¬ 
ments  cost  which  Edgington  would  incur 
during  its  current  fiscal  year,  the  firm’s 
profit  margin  and  return  on  invested  capital 
would  be  below  historical  levels.  The  DOE 
therefore  found  that  exception  relief  was 
warranted  under  the  criteria  set  forth  in 
Delta  Refining  Co.,  2  FEA  Par.  83,275  (Sep¬ 
tember  11.  1975)  and  Beacon  Oil  Co.,  3  FEA 
Par.  83,209  (June  8.  1976).  Accordingly,  the 


DOE  Issued  a  Proposed  Decision  and  Order 
granting  Edgington’s  Application  for  Excep¬ 
tion  and  relieving  the  firm  of  sufficient  enti¬ 
tlement  pimrhase  obligations  during  the 
period  December  1977  through  May  1978  to 
account  for  its  crude  oil  runs  to  stills  and 
old  oil  receipts  during  the  period  October 
1977  through  March  1978.  However,  the 
DOE  noted  that  the  relief  granted  to  Eldg- 
ington  would  be  reevaluated  if  the  firm  re¬ 
quested  an  extension  of  exception  relief 
beyond  May  1978  and  in  any  event  would  be 
reevaluated  at  the  conclusion  of  the  firm’s 
current  fiscal  year.  The  DOE  noted  that  an 
adjustment  will  be  made  and  Edgington  will 
be  required  to  purchase  entitlements  if  the 
DOE  finds  that  the  firm  has  received  exces¬ 
sive  benefits  because  of  a  discrepancy  be¬ 
tween  the  financial  projections  it  submitted 
and  the  actiud  financial  results  which  it 
achieves.  Since  no  Notice  of  Objection  was 
filed  to  the  Proposed  Decision  and  Order,  a 
Final  Decision  and  Order  was  issued  by  the 
DOE  on  January  30, 1978. 

M.  J.  Mitchell,  Dallas,  Tex.,  DXE-0360, 
CrudeOU 

M.  J.  Mitchell  filed  an  Application  for  Ex¬ 
ception  from  the  provisions  of  10  cnR,  Part 
212,  Subpart  D.  The  exception  request,  if 
granted,  would  have  resulted  in  the  exten¬ 
sion  of  the  exception  relief  previously  grant¬ 
ed  and  would  have  permitted  Mitchell  to 
continue  to  sell  a  portion  of  the  crude  oil 
produced  from  the  Mitchell  State  Minne- 
lusa  Sand  Unit  at  upper  tier  ceiling  prices. 
In  considering  Mitchell’s  Application,  the 
DOE  found  that  although  the  firm’s  cost  of 
producing  crude  oil  from  the  Unit  had  in¬ 
creased  since  1973,  the  lower  tier  ceiling 
price  for  the  crude  oU  which  he  produced 
exceeded  his  current  product  costs  on  a  per 
barrel  basis.  Consequently,  the  DOE  deter¬ 
mined  that  Mitchell  had  an  economic  incen¬ 
tive  to  maintain  crude  oil  production  at  the 
Unit  in  the  absence  of  exception  relief.  Ac¬ 
cordingly,  Mitchell’s  request  for  an  exten¬ 
sion  of  exception  relief  was  denied. 

San  Joaquin  Refining  Co.,  Newport  Beach, 
Calif.,  DXE-009S  crude  oU 

San  Joaquin  Refining  Co.  filed  an  Appli¬ 
cation  for  Exception  from  the  provisions  of 
10  CFR  211.67  (the  Old  OU  EntiUements 
Program)  which,  if  granted,  would  relieve 
the  firm  of  any  obligation  to  purchase  enti¬ 
tlements  beginning  with  the  month  of  De¬ 
cember  1977.  In  support  of  its  exception  re¬ 
quest,  San  Joaquin  provided  projected  fi¬ 
nancial  statements  for  its  current  fiscal  year 
ending  April  30, 1978  and  projected  monthly 
crude  oU  runs  to  stills  and  receipts  of  old, 
new  and  imported  crude  oU  for  the  fiscal 
year.  In  considering  San  Joaquin’s  excep¬ 
tion  request,  the  DOE  determined  that  as  a 
result  of  San  Joaquin’s  crude  oU  runs  and 
receipts  during  the  ciurent  fiscal  year,  the 
firm  would  be  required  to  purchase  entitle¬ 
ments  at  a  substantial  cost  commencing 
with  the  month  of  December  1977.  The 
DOE  further  found  that  as  a  result  of  the 
projected  entitlements  cost  which  San  Joa¬ 
quin  would  incur  during  its  current  fiscal 
year,  the  firm’s  profit  margin  and  return  on 
invested  capital  would  be  below  historical 
levels.  Under  the  criteria  set  forth  in  Delta 
Refining  Co.,  2  FEA  Par.  83,275  (September 
11,  1975)  and  Beacon  Oil  Co.,  3  FEA  Par. 
83,209  (June  8.  1976),  exception  relief  was 
therefore  warranted.  Accordingly,  the  DOE 
issued  a  Proposed  Decision  and  Order  grant¬ 
ing  San  Joaquin’s  Application  for  Exception 
and  relieving  the  firm  of  sufficient  entitle¬ 


ment  purchase  obligations  during  the  six 
month  period  December  1977  through  May 
1978  to  accoimt  for  its  crude  oil  runs  to  stills 
and  old  oil  receipts  during  However,  the 
DOE  noted  in  the  Proposed  Decision  that 
the  relief  granted  to  San  Joaquin  would  be 
reevaluated  if  the  firm  requested  an  exten¬ 
sion  of  exception  relief  beyond  May  1978 
and  in  any  event  would  be  reevaluated  at 
the  conclusion  of  the  firm’s  current  fiscal 
year.  ’The  decision  noted  that  an  adjustment 
will  be  made  and  San  Joaquin  will  be  re¬ 
quired  to  purchase  entitlements  if  the  DOE 
finds  that  the  firm  has  received  excessive 
benefits  because  of  a  discrepancy  between 
the  financial  projections  it  submitted  and 
the  actual  financial  results  which  it 
achieves.  Since  no  Notice  of  Objection  was 
filed  to  the  Proposed  Decision  and  Order,  a 
Final  Decision  and  Order  was  issued  by  the 
DOE  on  January  30. 1978. 

Requests  for  Modification  or  Rescission 

Leonard  E.  Belcher,  Inc.,  Springfield,  Mass., 
DRR-0008  No.  2  fuel  oU 

Leoiuird  E.  Belcher.  Inc.  (Belcher)  filed  an 
Application  for  Modification  of  a  Decision 
and  Order  which  the  FEA  issued  to  the  firm 
on  August  17. 1977.  Leonard  E.  Belcher,  Inc., 
6  FEA  Par.  85,023  (August  17,  1977).  In  that 
determination,  the  FEA  granted  an  Applica¬ 
tion  for  Stay  of  a  Remedial  Order  which 
had  been  issued  to  Belcher  by  FEIA  Region  I 
on  July  19,  1977.  However,  as  an  express 
condition  of  the  stay  which  was  approved, 
Belcher  was  required  to  establish  an  irrevo¬ 
cable  letter  of  credit.  Belcher  requested  that 
the  August  17  order  be  modified  to  elimi¬ 
nate  the  letter  of  credit  requirement. 
Belcher  contended  that  the  approval  of  this 
request  would  be  consistent  with  the  new 
Remedial  Order  stay  policies  adopted  in 
Rickelson  Oil  and  Gas  Co.,  6  FEIA  Par. 
85,029  (August  24,  1977).  In  considering  the 
Belcher  request,  the  DOE  noted  that  unlike 
the  situation  in  the  Rickelson  case,  the 
DOE  has  already  fully  considered  all  of  the 
contentions  raised  by  Belcher  in  its  Appeal 
of  the  Remedial  Order  and  has  issued  a  De¬ 
cision  on  the  merits  of  that  Appeal.  Leonard 
E.  Belcher,  Inc.,  1  DOE  Par.  80,183  (January 
18, 1978).  Since  the  January  18  Decision  and 
Order  rejected  all  of  the  contentions  raised 
by  Belcher  concerning  the  factual  and  legal 
findings  of  the  Remedial  Order,  the  DOE 
concluded  that  it  would  be  inappropriate  to 
cancel  the  letter  of  credit  at  the  present 
time.  ’The  Belcher  Application  for  Modifica¬ 
tion  was  accordingly  denied. 

Red  Carpet  Car  Wash,  Oklahoma  City, 
Okla,  FMR-0116  Motor  Gasoline 

Red  Carpet  Car  Wash  filed  on  Application 
for  Modification  of  a  Decision  and  Order 
that  was  issued  to  Texaco,  Inc.  by  the  DOE 
Region  VI  Office  on  January  26,  1977.  In 
the  January  26  determination.  Region  VI 
vacated  an  Assigiunent  Order  that  had  di¬ 
rected  a  Texaco  branded  Jobber  to  supply 
Red  Carpet  with  a  base  period  use  of  motor 
gasoline  for  a  car  wash-service  station  which 
Red  Car  operated  in  Oklahoma  City,  Okla. 
The  Oklahoma  City  site  had  previously 
been  occupied  by  another  gasoline  retailer 
before  Red  Carpet  acquired  the  site  and 
converted  it  to  a  combination  car  wash-serv¬ 
ice  station.  ’The  request  for  modification,  if 
granted,  would  reinstate  the  provisions  of 
the  original  Assignment  Order  under  which 
Texaco  had  been  required  to  supply  Red 
Carpet.  The  DOE  determined  that  the 
Region  VI  Decision  should  be  reconsidered 
in  view  of  the  issuance  on  March  22.  1977  of 
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Modifications  to  the  Guidelines  for  Evalua¬ 
tion  of  Assignment  of  Supplier  and  Base 
Period  Use  to  New  Gasoline  Retail  Sales 
Outlets.  However,  the  DOE  concluded  that 
contrary  to  Red  Carpet’s  claim,  the  March 
22.  1977  Modifications  did  not  alter  the 
standard  that  had  previously  been  set  forth 
in  Ruling  1975-6  for  determining  whether  a 
firm  which  acQuires  a  retail  sales  outlet 
qualifies  as  a  “new”  wholesale  purchaser-re¬ 
seller.  Under  the  criteria  discussed  in  the 
Ruling,  a  firm  which  succeeded  another 
firm  as  the  operator  at  a  retail  site  was  not 
eligible  to  receive  an  assignment  of  supplier 
and  base  period  use  as  a  new  wholesale  pur¬ 
chaser-reseller  if  it  Intended  to  continue  to 
engage  in  retail  sales  at  the  site,  regardless 
of  any  changes  which  it  might  make  in  the 
mode  of  operations  at  the  site.  The  DOE 
found  that  since  Red  Carpet  had  always  in¬ 
tended  to  continue  selling  motor  gasoline  at 
the  Oklahoma  City  site,  it  failed  to  qualify 
as  a  new  retail  outlet,  despite  the  conversion 
of  the  site  to  a  combined  car  wash  oper¬ 
ation.  The  Red  Carpet  Application  was  ac¬ 
cordingly  denied. 

Requests  for  Stay 

Illinois  Petroleum  Marketers  Association; 
FS  Services,  Inc.  and  Affiliated  Compa¬ 
nies,  Springfield,  HL,  and  Bloomington, 
m,  DES-003S  and  DES-0037  Gasohol 

The  Illinois  Petroleum  Marketers  Associ¬ 


ation  (the  Association)  and  FS  Services,  Inc. 
and  Affiliated  Companies  (FS)  filed  Appli¬ 
cations  for  Stay  of  the  Mandatory  Petro¬ 
leum  Price  Regulations  on  behalf  of  retail¬ 
ers  in  the  States  of  Illinois.  Iowa  and  Wis¬ 
consin  who  wished  to  sell  “Gasohol.”  a 
blend  of  ethyl  alcohol  and  unleaded  gaso¬ 
line.  In  their  Applications,  the  Association 
and  FS  asserted  that  firms  had  no  economic 
incentive  to  distribute  Gasohol  because  the 
price  regulations  do  not  permit  them  to  re¬ 
flect  the  cost  of  the  alcohol  component  in 
Gasohol  in  computing  their  maximum  al¬ 
lowable  selling  prices.  In  considering  the 
Applications,  the  DOE  noted  that  on  the 
basis  of  the  current  record,  sales  of  Gasohol 
appeared  to  be  in  the  public  interest.  Ac¬ 
cordingly,  the  Applications  for  Stay  were 
granted.  Sellers  of  Gasohol  in  Illinois  and 
those  sellers  of  Gasohol  in  Iowa  and  Wis¬ 
consin  that  were  members  of  FS  were  per¬ 
mitted  to  increase  the  product  costs  which 
they  could  otherwise  to  reflect  in  their  sell¬ 
ing  prices  by  the  difference  between  the 
weighted  average  unit  cost  of  ethyl  alcohol 
in  inventory  in  the  current  month  and  the 
weighted  average  unit  cost  of  motor  gaso¬ 
line  in  inventory  on  May  15.  1973,  multi¬ 
plied  by  the  percentage  of  ethyl  alcohol  in 
the  Gasohol  blend. 

Southwestern  Refining  Co.,  Inc.,  Labarge, 
Wyo.,  DES-0483  Crude  Oil 

On  January  25,  1978,  the  Southwestern 


Refining  Co.,  Inc.  (Southwestern)  filed  an 
Application  requesting  that  its  obligation  to 
purchase  entitlements  imder  the  Old  Oil 
Entitlements  Program  (10  CFR  211.67) 
during  January  1978  be  stayed  pending  a  de¬ 
termination  on  an  Application  for  Excep¬ 
tion  which  the  firm  also  filed.  In  consider¬ 
ing  the  stay  request,  the  DOE  found  that 
Southwestern’s  financial  material  supported 
its  contention  that  it  did  not  have  access  to 
the  resources  necessary  to  enable  the  firm 
to  purchase  its  January  1978  entitlements. 
Under  these  circumstances  the  DOE  con¬ 
cluded  that  Southwestern  could  incur  an 
immediate  serious  hardship  unless  a  stay 
were  granted.  The  Southwestern  Applica¬ 
tion  for  Stay  was  therefore  granted. 

Requests  for  Exception  Received  From 
Natural  Gas  Processors 

The  Office  of  Administrative  Review  of 
the  Department  of  Energy  has  issued  a  De¬ 
cision  and  Order  granting  exception  relief 
from  the  provisions  of  10  CFR  212.165  to 
the  natural  gas  processor  listed  below.  The 
exception  relief  permits  the  firm  involved  to 
increase  the  prices  of  the  production  of  the 
gas  plants  listed  below  to  reflect  certain 
non-product  cost  increases: 


Amount  of 

Company  Case  No.  Plant  Location  price  increase 

(per  gallon) 


Gary  Operating  Co . . . . .  DXE-0063 . . .  Altonah . . .  Duchesne  County,  Utah -  $0.0229 

DXE-0064 .  Bluebell .  Duchesne  County,  Utah — .  .0515 


Summary  Decisions 

The  following  firms  filed  Applications  for 
Stay  of  Remedial  Orders  which  had  been 
Issued  to  them  by  the  DOE.  In  considering 
the  stay  requests,  the  DOE  referred  to  a 
recent  Decision  in  Rickelson  Oil  and  Gas 
Co.,  6  FEA  Par.  85,029  (August  24,  1977),  in 
which  it  held  that  a  Remedial  Order  will 
generally  be  stayed  pending  the  determina¬ 
tion  of  an  Appeal  unless  it  appeared  that 
the  public  Interest  required  immediate  com¬ 
pliance  with  the  Remedial  Order.  Since  the 
record  in  these  cases  did  not  indicate  that 
the  public  interest  required  immediate  com¬ 
pliance  with  the  Remedial  Orders,  the  DOE 
granted  the  requests  for  stay  pending  con¬ 
sideration  of  the  Appeals. 

Jay  Oil  Co.,  Inc.,  Tulsa,  Okla.,  DRS-0123. 
Jedco,  Inc.,  Mobile,  Ala.,  DRS-0117. 

United  Petroleum,  Inc.,  Tampa,  Fla.,  DRS- 
0116. 

’The  Office  of  Administrative  Review  has 
issued  a  summary  Decision  and  Order  re¬ 
scinding  the  Stay  of  the  refund  provisions 
of  a  Remedial  Order.  ’The  Stay  was  rescind¬ 
ed  since  the  Office  of  Administrative 
Review  had  previously  determined  that  the 

firm’s  Appeal  of  the  Remedial  Order  should, 
be  denied:* 

Maguire  Oil  Co.,  Dallas,  Tex.,  DRX-0030. 


Dismissals 

’The  following  submissions  were  dismissed 
following  a  statement  by  the  applicant  indi¬ 
cating  that  the  relief  requested  was  no 
longer  needed: 

Hawthorne  Oil  &  Gas  Corp.,  Lafayette,  La., 
DEE-0406. 

Horomet  Aluminum  Corp.,  Lancaster,  Pa., 
DEE-04S3. 

Robert  C.  Wampler,  AUerton,  Iowa,  DEE- 
0346. 

Copies  of  the  full  text  of  these  Deci¬ 
sions  and  Orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  B-120, 
2000  M  Street,  NW.,  Washington,  D.C. 
20461,  Monday  through  Friday,  be¬ 
tween  the  hours  of  1  p.m.  and  5  p.m., 
e.d.t.,  except  holidays.  They  are  also 
available  in  Energy  Management:  Fed¬ 
eral  Energy  Guidelines,  a  commercial¬ 
ly  published  loose  leaf  reporter 
system. 


Mat  2, 1978. 

Melvin  Goldstein, 
Director, 

Office  of  Hearings  and  Appeals. 


[FR  Doc.  78-12440  FUed  5-5-78;  8:45  ami 


[3128-01] 

CASES  FILED  WITH  THE  OFFICE  OF  HEARINGS 
AND  APPEALS 

W««k  of  April  7  Through  April  14,  1978 

Notice  is  hereby  given  that  during 
the  week  of  April  7  through  April  14, 
1978,  the  appeals  and  applications  for 
exception  or  other  relief  listed  in  the 
appendix  to  this  notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  the  DOE’s  procedural  regula¬ 
tions,  10  CFR.  Part  205,  any  person 
who  will  be  aggrieved  by  the  DOE 
action  sought  in  this  case  may  file 
with  the  DOE  written  comments  on 
the  application  within  10  days  of  serv¬ 
ice  of  notice,  as  prescribed  in  the  pro¬ 
cedural  regiilations.  For  purposes  of 
those  regulations,  the  date  of  service 
of  notice  shall  be  deemed  to  be  the 
date  of  publication  of  this  notice  or 
the  date  of  receipt  by  an  aggrieved 
person  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall 
be  filed  with  the  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
Washington,  D.C.  20461. 

May  2, 1978. 

Melvin  Goldstein, 
Director, 

Office  of  Hearings  and  Appeals. 
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Appendix.— Lift  of  cases  received  by  the  Office  of  Hearings  and  Appeals 
[Week  of  Apr.  7  through  Apr.  14, 19781 


Dote 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Apr.  7, 1978. 

Do - 

Do _ 

Do. 

Do. 


Do _ 


Do - 


Apr.  10, 1978. 


Do _ 


Do. 


Apr.  11, 1978 _ 


Do. 


Do _ 


Do. 


Do _ 


Apr.  IS,  1978........ 


Do _ 


Do. 


Beacon  Oil  Co.,  Washington,  D.C.  If  granted:  DOE 
would  review  the  entitlements  exception  relief 
granted  to  Beacon  Oil  Co.  during  its  1977  fiscal  year 
in  order  to  determine  whether  the  level  of  relief  ap¬ 
proved  was  appropriate. 

Brad's  Mobil,  North  Pembroke,  Mass.  If  granted: 
Brad’s  Mobil  would  not  be  required  to  file  form 
EIA-8  (retail  motor  fuels  service  station  survey). 

Ely  Crude  Oil  Co.,  Ely,  Nev.  If  granted:  Ely  Crude  Oil 
Co.  would  receive  a  stay  of  the  provisions  of  10  CFR 
211.67  pending  a  final  determination  on  its  applica¬ 
tion  for  exception. 

Pondren  Park  Texaco,  Houston,  Tex.  If  granted:  Fon- 
dren  Park  Texaco  would  not  be  required  to  file  form 
EIA-8  (retail  motor  fuels  service  station  survey). 

Home-Stake  Production  Co.,  Tulsa,  Okla.  If  granted: 
Home-Stake  Production  Co.  would  be  permitted  to 
sell  the  crude  oil  produced  from  the  1963  Searight 
project  located  in  Seminole  County,  Okla.,  at  prices 
in  excess  of  the  lower  tier  celling  price. 

Jorge’s  Shell.  Miami,  Fla.  If  granted:  Jorge’s  Shell 
would  not  be  required  to  file  form  EIA-8  (retail 
motor  fuels  service  station  survey). 

Ken’s  Sinclair  Service,  Coalville,  Utah.  If  granted: 
Ken’s  Sinclair  Service  would  not  be  required  to  file 
form  EIA-8  (retaO  motor  fuels  service  station 
survey). 

Texaco.  Inc.,  Los  Angeles,  Calif.  If  granted:  Texaco, 
Inc.,  would  be  permitted  to  sell  the  crude  oil  pro¬ 
duced  from  the  Shiells  Intermediate  zone  unit  l(xait- 
ed  in  Ventura  County,  Calif.,  at  prices  in  excess  of 
the  lower  tier  ceiling  prices. 

Weber  Oil  Co.,  Bangor,  Maine.  If  granted:  ’The  Feb. 
14,  1978,  ancillary  order  issued  by  DOE  region  I  re¬ 
garding  the  Nov.  7, 1977,  remedial  order  issued  to  C. 
H.  Sprague  A  Co.  would  be  rescinded. 

Edgin^n  Oil  Co.,  Inc.,  Washington,  D.C.  If  granted: 
DOE  would  review  the  entitlements  exception  relief 
granted  to  Edgington  Oil  Co.,  Inc.,  during  its  1977 
fiscal  year  In  order  to  determine  whether  the  level 
of  relief  approved  was  appropriate. 

Husky  Oil  Co.,  Denver,  Colo.  If  granted:  DOE  would 
review  the  entitlements  exception  relief  granted  to 
Husky  OO  Co.  during  its  1977  fiscal  year  in  order  to 
determine  whether  the  level  of  relief  approved  was 
appropriate. 

Richmond  Service  Center,  Providence,  R.I.  If  granted: 
Richmond  Service  Center  would  not  be  required  to 
file  form  EIA-8  (retail  motor  fuels  service  station 
survey). 

Burk  Royalty  Co.,  Wichita  Falls,  Tex.  If  granted: 
Burk  Roiralty  Co.’s  lease  No.  2938  and  lease  No.  3942 
located  in  Placquemines  Parish,  La.,  would  be  classi¬ 
fied  as  stripper  well  properties. 

Fred’s  Chevron  Service  Station,  Bayport,  N.T.  If 
granted:  Fred’s  Chevron  Service  Station  would  not 
be  required  to  file  form  EIA-8  (retail  motor  fuels 
service  station  survey). 

Laguna  Petroleum  Co.,  Denver,  Colo.  If  granted: 
Laguna  Petroleum  Co.  would  be  permitted  to  sell 
the  crude  oil  produced  from  tUl  No.  1  Lambe  lease 
located  in  the  Border  County.  Tex.,  at  upper  tier 
ceiling  prices. 

Phillips  Petroleum  Co.,  Bartlesville.  Okla.  If  granted: 
Phillips  Petroleum  Co.  would  be  permitted  to  sell 
the  crude  oil  produced  from  the  Holder  B  lease  and 
the  Yount  B  lease  located  in  Oklahoma  County. 
Okla.,  at  upper  tier  ceiling  prices. 

Swanton  Interstate  Sunoco,  Swanton,  Vt.  If  granted: 
Swanton  Interstate  Sunoco  would  not  be  required  to 
file  form  EIA-8  (retail  motor  fuels  service  station 
survey). 

Charter  Oil  Co.,  Jacksonville,  Fla.  If  granted:  DOE 
would  review  the  entitlements  exception  relief 
granted  to  Charter  Oil  Co.  during  its  1977  fiscal 
year  in  order  to  determine  whether  the  level  of 
relief  approved  was  appropriate. 

Hodge’s  Texaco  Service  Crater,  Swansboro,  N.C.  If 
granted:  Hodge’s  Texaco  Service  Center  would  not 
be  required  to  file  form  EIA-8  (retail  motor  fuels 
service  station  survey). 

Indian  Wells  Oil  Co..  Kearney,  Mo.  If  granted:  The 
applicant  would  be  permitted  to  increase  its  prices 
to  reflect  nonproduct  cost  increases  incurred  in  pro¬ 
ducing  natural  gas  liquids  and  natural  gas  liquid 
products. 


DEK-0059 .  Supplemental  order. 


DEE-1005 . . . . 

DES-0053 _ 


DEE— 1006  .....M,*.................., 

DEE— 1003  ..M...,,... MM. ........... 


DEE- 1007 _ 

DEE- 1008 _ m'. . 


Exception  to  the  reporting  requirements. 
Stay  request. 

Exception  to  the  reporting  requirements. 
Price  exception  (sec.  212.73). 

Exception  to  the  reporting  requirements. 
Do. 


DEE-1004 ....................................M.  Price  exception  (sec.  212.73). 


DEA-0168.......M...M...................M.M.  Appeal  of  an  ancillary  order. 


DEX-MMm 


DEX-0061. 


Supplemental  order. 


Do. 


DEE-1009. 


DEE-1010 _ 


DEE-1014. 


DEE- 1011. 


Exception  to  the  reporting  requirements. 


Price  exception  (sec.  212.73). 


Exception  to  the  reporting  requirements. 


Price  exception  (sec.  212.73). 


DEE- 1012  and  DEE-1013. 


Exception  to  the  reporting  requirements. 


DEK-0063 .  Supplemental  order. 


DEE-1016. 


DXE-1018.. 


Exception  to  the  reporting  requirements. 


Extension  of  the  relief  granted  in  Indian  Wells 
Oil  Company,  case  No.  DKE-0070  (deckled 
Feb.  13, 1978)  (unreported  decision). 
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Appendix.— of  cases  received  by  the  Office  of  Hearings  and  Continued 

[Week  of  Apr.  7  through  Apr.  14, 1978] 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Do 


Do 

Do 


Do 


Do 


Do 


Apr.  13.  1978 


Do 


Do 


Do 


Maingas  Service,  WatervUle,  Maine.  If  granted;  Main-  DEE-1019 .  Price  exception  (sec.  212.93). 

gas  Service  would  be  permitted  to  increase  Its  prices 
for  propane  above  the  maximum  levels  allowed 
imder  the  mandatory  petroleum  price  regulations. 

Marvel  Corp.,  Boston,  Mass.  If  granted;  Marvel  Corp.  DEE-1017 .  Exception  to  the  reporting  requirements. 

would  not  be  required  to  file  form  EIA-0  (No.  2 
heating  oil  supply /price  monitoring  report). 

Mohawk  Petroleum  Corp.,  Loa  Angeles,  Calif.  If  DEX-0064 .  Supplemental  order. 

granted;  DOE  would  review  the  entitlements  excep¬ 
tion  relief  granted  to  Mohawk  Petroleum  Corp., 

Inc.,  during  its  1977  fiscal  year  in  order  to  determine 
whether  the  level  of  relief  approved  was  appropriate. 

Northland  Oil  de  Refining  Co.,  Tulsa,  Okla.  If  grant-  DES-0054 .  Stay  request. 

ed;  Northland  Oil  St  Refini^  Co.  would  receive  a 
stay  of  its  April  entitlement  purchase  obligations 
pending  a  final  determination  on  its  application  for 
exception. 


W.  W.  Lindsey  and  W.  E.  Elliott,  PikeviUe,  Ky.  If  DEH-()014 .  Evidentiary  hearing. 

granted;  W.  W.  Lindsey  and  W.  E.  Elliott  would  re¬ 
ceive  an  evidentiary  heaiipg  with  respect  to  its 
pending  objection  to  the  Mar.  6,  1978,  proposed  re¬ 
medial  order. 

Wesreco,  Inc.,  Woods  Crossing,  Utah.  If  granted;  Wes-  DES-0166 .  Stay  request. 


reco,  Inc.,  would  receive  a  stay  of  the  requirements 
of  the  by /sell  list  as  published  in  the  Federal  Regis¬ 
ter  on  Mar.  3,  1978,  pending  a  final  determination 
on  Its  appeal. 

Butler,  Blnlon,  Rice,  Cook  St  Knapp,  Houston,  Tax.  If  DFA-0171 .  Appeal  of  an  information  request  denial. 

granted;  The  DOE’S  Mar.  14,  1978,  information  re¬ 
quest  denial  would  be  rescinded  and  Butler.  Blnlon, 

Rice,  Cook  St  Knapp  would  receive  access  to  addi¬ 
tional  DOE  data  regarding  the  definition  of  posted 
price  contained  In  10  CFR  212.31. 

Chester  F.  DoUey,  Los  Angeles,  Calif.  If  granted;  DEE-1020 . . .  Price  exception  (sec.  212.73). 

Chester  F.  DoUey’s  O.K.  St  B,  Nance,  Porter,  and 
Vineyard  leases  would  be  classified  as  stripper  well 
properties  on  a  retroactive  basis. 

O.  B.  Mobley,  Jr.,  Shreveport,  La.  If  granted;  Mobley  DEE-1021 . .  Price  exception  (sec.  212.75). 

would  be  permitted  to  compute  a  unit  base  produc¬ 
tion  control  level  for  the  LewlsvlUe-Smackover  lime 
unit  using  the  provisions  of  10  CFR  212.75. 

O.  B.  Mobley,  Jr..  Shreveport,  La.  If  granted;  The  DIA-0170  and  DES-0170 - ...  Appeal  of  an  interpretotlon  stay  request. 

DOE’S  Mar.  16,  1978,  Interpretation  1978-8  regard¬ 
ing  certifying  production  under  10  CFR  212.75 
would  be  rescinded. 


[3128-01] 

ISSUANCE  OF  PROPOSED  DECISIONS  AND 
ORDERS  BY  THE  OFFICE  OF  HEARINGS  AND 
APPEALS 

April  10  through  April  14,  197t 

Notice  Is  hereby  given  that  during 
the  period  April  10  through  April  14. 
1978,  the  Proposed  Decisions  and 
Orders  which  are  summarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  Applications  for 
Exception  which  had  been  filed  with 
that  Office. 


[FR  Doc.  78-12456  FUed  5-5-78;  8:45  am] 


Amendments  to  the  DOE’S  procedur¬ 
al  regulations,  10  CFR,  Part  205,  were 
issued  in  proposed  form  on  September 
14.  1977  (42  PR  47210  (September  20, 
1977)),  and  are  currently  being  imple¬ 
mented  on  an  interim  basis.  Under  the 
new  procedures  any  person  who  will 
be  aggrieved  by  the  issuance  of  a  Pro¬ 
posed  Decision  and  Order  in  final 
form  may  file  a  written  Notice  of  Ob¬ 
jection  within  10  days  of  service.  For 
purposes  of  the  new  procedures,  the 
date  of  service  of  notice  of  issuance  of 
a  Proposed  Decision  and  Order  shall 
be  deemed  to  be  the  date  of  publica¬ 
tion  of  this  Notice  or  the  date  of  re¬ 
ceipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  The 
new  procedures  also  specify  that  if  a 
Notice  of  Objection  is  not  received 
from  any  aggrieved  party  within  the 
time  period  specified  in  the  regula¬ 
tions.  the  party  will  be  deemed  to  con¬ 
sent  to  the  issuance  of  the  Proposed 
Decision  and  Order  in  final  form.  Any 
aggrieved  party  that  wishes  to  contest 
any  finding  or  conclusion  contained  in 
a  Proposed  Decision  and  Order  must 
also  file  a  detailed  Statement  of  Ob¬ 
jections  within  30  days  of  the  date  of 
service  of  the  Proposed  Decision  and 
Order.  In  that  Statement  of  Objec¬ 
tions  an  aggrieved  party  must  specify 
each  issue  of  fact  or  law  contained  in 
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the  Proposed  Decision  and  Order 
which  it  intends  to  contest  in  any  fur¬ 
ther  proceeding  involving  the  excep¬ 
tion  matter. 

Copies  of  the  full  text  of  these  Pro¬ 
posed  Decisions  and  Orders  are  availa¬ 
ble  in  the  Public  Docket  Room  of  the 
Office  of  Hearings  and  Appeals,  Room 
B-120.  2000  M  Street  NW.,  Washing¬ 
ton.  D.C.  20461,  Monday  through 
.Friday,  between  the  hours  of  1  p.m. 
and  5  p.m.,  e.s.t.,  except  Federal  holi¬ 
days. 

May  2.  1978. 

Melvin  Ck)u>STEiN, 

Director, 

Office  of  Hearings  and  Appeals. 

Paul  S.  Ache,  Jr.,  Houston,  Tex.,  DEE-0059, 
Crude  Oil 

Paul  S.  Ache,  Jr.,  filed  an  application  for 
exception  from  the  provisions  of  10  CFR, 
Part  212,  Subpart  D.  The  exception  request, 
if  granted,  would  permit  Ache  to  sell  the 
crude  oil  which  is  produced  from  the  Katie 
Brown  lease  for  his  benefit  at  upper-tier 
ceiling  prices.  On  April  14,  1078,  the  DOE 
issued  a  proposed  decision  and  order  which 
determined  that  Ache  should  be  permitted 
to  sell  41.38  percent  of  the  crude  oil  pro¬ 
duced  for  his  benefit  at  upper-tier  ceiling 
prices. 

Guam  Oil  &  Refining  Co.,  Inc.,  Dallas,  Tex., 
FEE-4105,  Crude  OU 

The  Guam  Oil  &,  Refining  Co.,  Inc.,  filed 
an  application  for  exception  from  the  provi¬ 
sions  of  10  CFR  211.&7(a).  The  exception  re¬ 
quest,  if  granted,  would  permit  Gorco  to 
earn  entitlements  with  respect  to  the  unfin¬ 
ished  oils  component  of  its  refinery  feed¬ 
stocks.  Gorco  requested  that  this  exception 
relief  be  implemented  on  both  a  prospective 
and  a  retroactive  basis.  On  April  14,  1978, 
the  DOE  issued  a  proposed  decision  and 
order  in  which  it  determined  that  the  Gorco 
request  for  exception  relief  should  be 
denied. 


Meason  Operating  Co.,  Natchez,  Miss., 
DXE-0946,  Crude  Oil 

Meason  Operating  Co.  (Meason)  filed  an 
application  for  exception  from  the  provi¬ 
sions  of  10  CFR.  Part  212.  Subpart  D.  The 
exception  request,  if  granted,  would  permit 
Meason  to  continue  to  sell  quantities  of 
crude  oil  produced  from  the  Arnold  Perry 
well  located  in  Wilkinson  County.  Miss.,  at 
upper-tier  ceiling  prices.  On  April  14,  1978, 
the  DOE  issued  a  proposed  decision  and 
order  which  determined  that  the  exception 
request  should  be  granted. 

S  &  W  Engine  Supply  Co.,  Oklahoma  City, 
Okla.,  FEE-4357,  Crude  OU 

S  &  W  Engine  Supply  Co.  filed  an  applica¬ 
tion  for  exception  from  the  provisions  of  10 
CFR,  Part  212,  Subpart  D.  The  exception 
request,  if  granted,  would  permit  S  &  W  to 
continue  to  sell  at  upper-tier  ceiling  prices 
certain  volumes  of  crude  oil  produced  from 
the  Baker  Townsend  lease  which  is  located 
in  Oklahoma  County.  Okla.  On  April  11, 
1978,  the  Department  of  Energy  issued  a 
proposed  decision  and  order  which  deter¬ 
mined  that  S  W  should  be  permitted  to 
sell  at  upper-tier  ceiling  prices  57.67  percent 
of  the  crude  oil  produced  from  the  Baker 
Townsend  lease  for  the  benefit  of  the  work¬ 
ing  interest  owners. 

Tenneco  OU  Co..  Houston^  Tex.,  DXE-0970, 
Crude  OU 

Tenneco  Oil  Co.  filed  an  application  for 
exception  from  the  provisions  of  10  CFR. 
Part  212,  Subpart  D.  The  exception  request, 
if  granted,  would  permit  the  firm  to  contin¬ 
ue  selling  a  portion  of  the  crude  oil  pro¬ 
duced  from  the  Veeder-Hunt  lease  located 
in  St.  Mary  Parish,  La.,  at  upper-tier  ceiling 
prices.  On  April  11,  1978,  the  DOE  issued  a 
proposed  decision  and  order  which  deter¬ 
mined  that  Tenneco  should  be  permitted  to 
sell  at  upper-tier  ceiling  prices  49.47  percent 
of  the  crude  oil  produced  from  the  lease  for 
the  benefit  of  the  working  interest  owner. 

Texaco,  Inc.,  New  Orleans,  La.,  DEE-0200, 
Crude  OU 

Texaco,  Inc.,  filed  an  application  for  ex¬ 
ception  from  the  provisions  of  10  CFR 


212.73.  The  exception  request,  if  granted, 
would  permit  Texaco  to  sell  at  upper-tier 
prices  all  or  a  portion  of  the  crude  oil  pro¬ 
duced  from  the  BF  Reno  RA  Sand  unit,  lo¬ 
cated  in  the  Bayou  Fordoche  Field,  Pointe 
Coupee  Parish,  La.  On  April  14,  1978,  the 
DOE  issued  a  proposed  decision  and  order 
which  determined  that  the  exception  re¬ 
quest  be  granted. 

[FR  Doc.  78-12455  Filed  5-5-78;  8:45  am] 


[3128-^01] 

CASES  FILED  WITH  THE  OFFICE  OF  HEARIHGS 
AND  APPEALS 

Weak  of  April  14  Through  April  21,  1978 

Notice  is  hereby  given  that  during 
the  week  of  April  14  through  April  21, 
1978,  the  appeals  and  applications  for 
exception  or  other  relief  listed  in  the 
appendix  to  this  notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE’s  procedural  regulations, 
10  CFR,  Part  205,  any  person  who  will 
be  aggrieved  by  the  DOE  action 
sought  in  this  case  may  file  with  the 
DOE  written  comments  on  the  appli¬ 
cation  within  10  days  of  service  of 
notice,  as  prescribed  in  the  procedural 
regulations.  For  purposes  of  those  reg¬ 
ulations,  the  date  of  service  of  notice 
shall  be  deemed  to  be  the  date  of  pub¬ 
lication  of  this  notice  or  the  date  of  re¬ 
ceipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the 
Office  of  Hearings  and  Appeals,  De¬ 
partment  of  Energy,  Washington,  D.C. 
20461. 

Melvin  Goldstein, 
Director,  Office  of 
Hearings  and  Appeals. 

May  2.  1978. 


Appendix.— LisI  of  cases  received  by  the  Office  of  Hearings  and  Appeals 
[Week  of  Apr.  14  through  Apr.  21, 1978] 


Date  Name  and  location  of  applicant  Case  No.  Type  of  submission 


Apr.  17. 1978 ..................  Commonwealth  Oil  Refining  Co.,  Inc.,  San  Antonio,  DES-0055 . .  Stay  request. 

Tex.  If  granted:  Commonwealth  OU  Refining  Co., 

Inc.,  would  receive  a  stay  of  pt.  213  pending  a  final 
determination  on  its  application  for  exception 
(DEE-0611). 

Do . . .  Commonwealth  OU  Refining  Co.,  Ii>c.,  San  Antonio,  DEE-1022 . . . .  Exception  to  the  entitlements  program. 

.  Tex.  If  Granted:  Commonwealth  OU  Refining  Co., 

Inc.,  would  received  an  exception  from  10  CFR 
211.67  with  respect  to  its  entitlement  purchase  obU- 
gations. 

Apr.  18. 1978....™... - -  Burdett  Oxygen  Co.,  Norristown,  Pa.  If  granted:  Bur-  DEE- 1023 . .'  Exception  to  change  suppliers. 

dett  Oxygen  Co.  would  be  assigned  a  new,  lower 
priced  suppUer  of  propane  to  replace  its  base  period 
supplier,  Dgite  Gas,  Inc. 

Do™ — . — - ......  Charles  P.  Haas,  Corpus  Christi,  Tex.  If  granted:  DEE-1026 .  Price  exception  (sec.  212.73). 

Charles  Haas  would  be  permitted  to  seU  the  crude 
oU  produced  from  the  A.  C.  K(x:h  lease  located  in 
Wharton  County.  Tex.,  at  upper  tier  ceiling  prices 
on  a  retroactive  basis. 

Do — - - -  (Charles  P.  Haas,  Corpus  Christi,  Tex.  If  granted:  DEE-1027 .  Do. 

Charles  F.  Haas  would  be  permitted  to  classify  the 
Allen-Hamons  unit  located  in  Jackson  County,  Tex., 
as  a  stripper  well  property  on  a  retroactive  basis. 
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Appendix.— Lilt  of  cases  received  by  the  Office  of  Hearings  and  Appeals— Continued 


Date 


Apr.  18. 1978. 


Do 


Do 

Do 

Do 

Do 


Do 

Do 

Do 


Do 


Do 


Apr.  19. 1978. 
Do....„ _ 


Do 


Do 


Do 


Apr.  20,  1978 


Do 


(Week  of  Apr.  14  through  Apr.  21, 1978] 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Farmland  Industries,  Inc.,  Kansas  City,  Mo.  If  grant-  DXE-1039  through  DXE-1042.. 
ed:  The  applicant  would  be  permitted  to  increase  its 
prices  to  reflect  nonproduct  cost  increases  incurred 
in  producing  natural  gas  liquids  and  natural  gas 
liquid  products  at  its  Gillette,  Lamont,  Mertzon,  and 
Quitman  plants. 

Oi^  Operating  Co.,  Englewood,  Colo.  If  granted:  The  DXE-1043  and  DXE- 1044  ......... 

applicant  would  be  permitted  to  increase  its  prices 
to  reflect  nonproduct  cost  increases  incurred  in  pro¬ 
ducing  natural  gas  liquids  and  natural  gas  liquid 
products  at  its  Altonah  and  Bluebell  plants. 

JAW  Refining.  Inc.,  DaUas,  Tex.  If  granted:  JAW  DES-OOSS . . 

Refining.  Inc.,  would  receive  a  stay  of  the  provisions 
of  10  CFR  211.67  (entitlements  program)  pending  a 
final  determination  on  its  application  for  exception. 

JAW  Refining,  Inc.,  DaUas,  Tex.  If  granted:  JAW  DEE'1029  and  DES-1029 ........... 

Refining.  Inc.,  would  receive  an  exception  from  10 
CFR  211.87  with  respect  to  its  entitlement  purchase 
obligations  beginning  with  April  1978. 

John  Galt,  Inc.,  HyattsvUle,  Md.  If  granted:  John  DEE- 1035 . 

Galt.  Inc.,  would  not  be  required  to  fUe  form  EIA-9 
(No.  2  Heating  OU  Supply /Mce  Monitoring  Report). 

Mohawk  Petroleum  Corp.,  Inc.,  Los  Angeles,  CaUf.  If  DXE-1030 . . 

granted:  Mohawk  Petroleum  Corp.,  Inc.,  would  re- 
celve  an  exception  from  the  provisions  of  10  CFR 
211.87  with  respect  to  its  entitlement  purchase  obU- 
gatlon  for  the  months  of  June  through  November 
1978. 


Extension  of  the  reUef  granted  in  Farmland 
Industries,  Inc.,  case  Nos.  DXE-D090  through 
DXE-0093  (decided  Feb.  13,  1978)  (unreport¬ 
ed  decision). 


Extension  of  the  reUef  granted  in  Gary  Operat¬ 
ing  Company,  case  Nos.  DKE-0083  and  DXE- 
0084  (decided  Feb.  2,  1978)  (unreported  deci¬ 
sion). 


Stay  request. 


Exception  from  the  entitlements  program. 
Stay  request. 


Exception  from  the  reporting  requirements. 


Extension  of  the  relief  granted  to  Mohawk  Pe¬ 
troleum  Corp.,  1  DOE  par.  81,059  (Jan.  20. 
1978). 


,.  Moran  Pipe  A  Supply  Co.,  Inc.,  Seminole,  Okla.  If  DXE-1028. 
granted:  Moran  Pipe  A  Supply  Co.,  Inc.,  would  be 
permitted  to  seU  the  crude  oil  produced  from  the 
Cozar  lease  located  in  Seminole  Coimty,  Okla.,  at 
upper  tier  ceiling  prices. 

.  Rl(lge  General  Store,  Northwood,  N.H.  If  granted:  DEE-1036. 
Ridge  General  Store  would  not  be  required  to  fUe 
form  ElA-8  (RetaU  Motor  Fuels  Service  Station 
Survey). 

.  Union  Oil  Co.  of  California,  Los  Angeles,  Calif.  If  DEE-1024, 
granted:  Union  Oil  Co.  of  California  would  be  per¬ 
mitted  to  sell  the  crude  oil  produced  from  the  West 
Richfield  Chapman  zone  unit  located  in  Orange 
County,  Calif,  at  upper  tier  ceiling  prices. 

.  Wilson-Owena  Production  Co.,  Longview,  Tex.  If  DEE- 1025.. 
granted:  Wilson-Owena  Production  Co.  would  be 
permitted  to  sell  the  crude  oil  produced  from  the 
W.T.  Blackwell  lease  located  in  Wood  County,  Tex., 
at  upper  tier  celling  prices. 

.  Winsauer’s  Texaco,  Mathis,  Tex.  If  granted:  Win-  DEE- 1034.. 
Sauer'S  Texaco  would  be  permitted  to  Increase  its 
prices  for  motor  gasoline  above  the  maximum  levels 
allowed  under  the  mandatory  petroleum  price  regu¬ 
lations.  . 

.  Atlantic  Oil  Co.,  Los  Angeles,  Calif.  If  granted:  Atlan-  DEE-1032., 
tic  OU  Co.'s  Douglas  lease  would  be  classified  as  a 
stripper  weU  property  on  a  retroactive  basis. 

.  Beacon  OU  Co.,  Hanford,  Calif.  If  granted:  Beacon  Oil  DEE-1031 .. 
Co.  would  receive  an  exception  from  the  provisions 
of  10  CFR  211.67  with  respect  to  its  entitlement 
purchase  obligations  for  the  months  of  June 
through  November  1978. 

.  Morton  A  DoUey,  hos  Angeles.  Calif.  If  granted:  DEE-1033.. 
Morton  A  Dolley  would  be  permitted  to  seU  the 
crude  oU  produced  from  the  Hathaway-Bloemer 
lease  at  upper  tier  ceiling  prices  on  a  retroactive 
basis. 

.  PPG  Industries,  Inc.  and  Puerto  Rico  Olefins  Co.,  DES-0057.. 
Washington,  D.C.  If  granted:  PPG  Industries,  Inc. 
and  Puerto  Rico  Olefins  Co.,  would  receive  a  s^  of 
the  provisions  of  pt.  213  pending  a  final  determina¬ 
tion  on  their  application  for  exception. 

.  Wyoming  Refining  Co..  Denver,  Colo.  If  granted:  Wy-  DED-OOOl.. 
oming  Refining  Co.  would  be  granted  a  motion  for 
discovery  in  relation  to  the  statement  of  objections 
the  firm  fUed  pursuant  to  the  Mar.  20,  1978,  pro¬ 
posed  decision  and  order  Issued  to  Little  America 
Refining  Co. 

.  Arizona  Fuels  Corp.,  Salt  Lake  City,  Utah.  If  granted:  DKE-1046.. 
Arizona  Fuels  Corp.  would  received  an  exception 
from  the  provisions  of  10  CFR  211.87  with  resp^ 
to  its  entitlement  purchase  obligations  for  the 
months  May  through  October  1978. 

.  Edgington  OU  Co..  Inc.,  Long  Beach.  Calif.  If  granted:  DXE-1047.. 
Edglngton  OU  Co.,  Inc.,  would  receive  an  exception 
from  the  provisions  of  10  CFR  211.87  with  respect 
to  its  entitlement  purchase  obligations  for  the 
months  of  June  through  November  1978. 


Extension  of  the  relief  granted  in  Moran  Pipe 
A  Supply  Ca,  Inc.,  1  DOE  par.  81,047  (Jan.  6, 
1978). 

Exception  to  the  reporting  requirements. 


Price  exception  (sec.  212.73). 


Do. 


Price  exception  (sec.  212.93). 


Price  exception  (sec.  212.73). 

Extension  of  the  relief  granted  to  Beacon  OU 
Co.,  1  DOE  par.  81.055  (Jan.  20. 1978). 

Price  excepticm  (sec.  212.73). 


Stay  request. 


Motion  for  discovery. 


Exception  from  the  entitlements  program. 


Extension  of  the  relief  granted  in  Edglngton 
OU  Co.,  1  DOE  par. - (Jan.  30. 1978). 
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NOTICES 

Appendix.— of  cases  received  by  the  Office  of  Hearings  and  AppeoZa— Continued 
tWeek  of  Apr.  14  through  Apr.  21, 19781 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Apr.  20. 1978 . . —  Keith’s  Ebcxon.  Perry,  N.T.  If  granted;  Keith's  Exxon  DEX-1037.. — 

would  not  be  required  to  file  form  EIA-8  (Retail 
Motor  Fuels  Service  Station  Survey). 

Do . . . . .  Mullins  &  Prichard,  New  Orleans,  La.  If  granted;  Mul-  DRS— 0058 

lins  &  Prichard  would  receive  a  stay  of  the  provi¬ 
sions  of  the  Mar.  31,  1978,  decision  and  order  with 
respect  to  the  May  9,  1977,  remedial  order  pending 
Judicial  review. 

Do .  Navajo  Refining  Co..  Washington,  D.C.  If  granted;  DXE-1048 . 

Navajo  Refining  Co.  would  receive  an  exception 
from  the  provisions  of  10  CFR  211.67  with  respect 
to  its  entitlement  purchase  obligations  for  the 
months  June  through  November  1978. 


Do .  Oklahoma  Natural  Gas  Co.,  Tulsa,  Okla.  If  granted;  DXE-104S . 

The  applicant  would  be  permitted  to  increase  its 
prices  to  reflect  nonproduct  cost  increases  Incurred 
in  producing  natural  gas  liquids  and  natural  gas 
liquid  products  at  its  Oarvin  County  plant. 

Do .  Rocky  Hill  BP,  Princeton,  N.J.  If  granted;  Rocky  Hill  DEE-1038 ...... 

BP  would  not  be  required  to  file  form  EIA-8  (Retail 
Motor  Fuels  Service  Station  Survey). 

Do .  San  Joaquin  Refining  Co.,  Newport  Beach,  Calif.  If  DXE-1049 . 


granted;  San  Joaquin  Refining  Co.  would  receive  an 
exception  from  the  provisions  of  10  CFR  211.67  with 
respect  to  its  entitlement  purchase  obligations  for 
the  months  of  June  through  November  1978. 

Do .  Warrior  Asphalt  Co.  of  Alabama,  Washington,  D.C.  If  DKE-1050. 

granted;  Warrior  Asphalt  Co.  of  Alabama  would  re- 
ceive  an  exception  from  the  provisions  of  10  CFR 
211.67  with  rrapect  to  its  entitlement  purchase  obli- 
gatiotfs  for  the  months  of  June  through  November 
1978. 

Do .  Young  Refining  Corp.,  Douglasville,  Oa.  If  granted;  DKE-1051. 

Young  Refining  Corp.  would  receive  an  exception 
from  the  provisions  of  10  CFR  211.67  with  respect 
to  its  entitlement  purchase  obligations  for  the 
months  of  June  through  November  1978. 


Exception  to  the  reporting  requirements. 


..  Stay  request. 


. .  Extension  of  the  relief  granted  in  Navajo  Re¬ 
fining  Co.,  1  DOE  par.  81,061  (Jan.  19.  1978). 


Extension  of  the  relief  granted  in  Oklahoma 
Natural  Oat  Co.,  case  No.  DKE-0073  (decided 
Feb.  13, 1978)  (unreported  decision). 


.......................  Exception  to  the  reporting  requirements. 


Extension  of  the  relief  granted  in  San  Joaquin 
Refining  Co.,  1  DOE  par. - (Jan.  30,  1978). 


Extension  of  the  relief  granted  in  Warrior  As¬ 
phalt  Co.  of  Alabama,  1  DOE  par.  81,065 
(Jan.  25, 1978). 


Exception  from  the  entitlements  program. 


Notices  of  objection  received 

(Week  of  Apr.  14,  1978  through  Apr.  21,  19781 


Date 


Name  and  location  of  applicant 


Case  No. 


Apr.  18. 1978 .  Prater  Co..  Albuquerque,  N.  Mex .  FEE-4470 

Apr.  20. 1978 .  Ouam  Oil  Sc  Refining  Co..  Inc.,  Dallas,  Tex .  FEE-4105 


Proposed  remedial  orders 


Apr.  18. 1978 . - .  Big  Bend  Truck  Plaza,  Tallahassee,  Fla .  DRO-0032 

Do _ _ _  Peterson  Oil  Co.,  Inc.,  Hastings.  Nebra .  DRO-0033 

Do _ .... _  Phillips  Petroleum  Co..  Bartlesville.  Okla .  DRO-0034 

Do . . ... _ _ _  United  Petroleum,  Inc.,  Tampa,  Fla .  DRO-0035 


[3128-01] 

CASES  FILED  WITH  THE  OFFICE  OF  HEARINGS 
AND  APPEALS 

Wook  of  April  21  Through  April  28,  1978 

Notice  is  hereby  given  that  during 
the  week  of  April  21  through  April  28, 
1978,  the  appeals  and  applications  for 
exception  or  other  relief  listed  in  the 
appendix  to  this  notice  were  filed  with 


[FR  Doc.  78-12458  PUed  5-5-78;  8:45  am] 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  the  DOE’s  procedural  regula¬ 
tions,  10  CFR  Part  205,  any  person 
who  will  be  aggrieved  by  the  EKDE 
action  sought  in  such  cases  may  file 
with  the  DOE  written  comments  on 
the  application  within  10  days  of  serv¬ 
ice  of  notice,  as  prescribed  in  the  pro¬ 
cedural  regulations.  For  purposes  of 
those  regulations,  the  date  of  service 
of  notice  shall  be  deemed  to  be  the 


date  of  publication  of  this  notice  or 
the  date  of  receipt  by  an  aggrieved 
person  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall 
be  filed  with  the  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
Washington,  D.C.  20461. 

Melvin  Goldstein, 

•  Director,  Office  of 
Hearings  and  Appeals. 

May  2, 1978. 
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Appeiidix.— Lut  of  cases  received  by  the  Office  of  Administrative  Review 
[Week  of  Apr.  21  through  Apr.  28,  1978] 


Date  Name  and  location  of  applicant 


Apr.  24, 1978....... _ _  Courtney  F.  Foos  Coal  Co.,  Inc.,  Virginia  Beach,  Va.  If 

granted:  Courtney  F.  Foos  Coal  Co.,  Inc.,  would  not 
be  required  to  file  form  EIA-6. 

Do .  Oulf  Oil  Corp.,  Houston,  Tex.  If  granted:  Oulf  Oil 

Corp.,  on  behalf  of  its  subsidiary,  Caribbean  Oulf 
Refining  Co.  (CARECO),  would  receive  an  exemp¬ 
tion  from  the  provisions  of  10  CFR  211.67(iK4)  with 
respect  to  its  entitlement  obligations. 

Do .  JAW  Refining.  Inc.,  Dallas,  Tex.  If  granted:  JAW  Re¬ 

fining,  Inc.,  would  be  granted  a  conference  with  re¬ 
spect  to  the  establishment  of  guidelines  for  consid¬ 
eration  of  its  requests  for  exception  relief  from  its 
obligations  under  the  entitlements  program. 

Do .  Mobile  Lux  Station,  Luxora,  Ark.  If  granted:  Mobile 

Lux  Station  would  not  be  required  to  file  form  ElA- 
8  (retail  motor  fuels  service  station  survey). 

Do .  Smith’s  Bottled  Oas,  Bruceton  Mills,  W.  Va.  If  grant¬ 

ed:  Smith’s  Bottled  Oas  would  be  granted  an  eviden¬ 
tiary  hearing  with  respect  to  its  objection  in  case 
No.  FEE-4846. 

Apr.  26, 1978 . .  Kem  County  Refinery,  Inc.,  Bakersfield,  Calif.  If 

granted:  Kem  County  Refinery,  Inc.,  would  receive 
a  stay  of  a  portion  of  its  entitlements  obligations 
computed  pursuant  to  10  CFR  211.67  pending  a 
final  determination  on  its  application  for  exception. 

Do .  Lunday-’Thagard  Oil  Co.,  South  Oate,  Calif.  If  grant¬ 

ed:  Lunday-’Thagard  Oil  Co.  would  receive  a  stay  of 
a  portion  of  its  entitlements  obligation  pending 
final  determination  on  its  application  for  exception. 

Do .  Young  Refining  Corp.,  Douglasville,  Oa.  If  granted: 

Youiv  Refining  Corp.  would  receive  a  stay  of  a  por¬ 
tion  of  its  entitlements  obligation  computed  pursu¬ 
ant  to  10  CFR  211.67  pending  a  final  determination 
on  its  application  for  exception. 

Apr.  27,  1978 -  Ctetty  OU  Co.,  New  York,  N.Y.  If  granted:  The  DOE 

order  issued  to  Getty  Oil  Co.  on  allocation  fractions 
for  propane  for  the  central  and  eastern  regions 
would  be  rescinded. 


Case  No.  Type  of  submission 

DEE-1052 .  Exception  from  reporting  requirements. 

DEE- 1053 .  Exception  from  the  entitlements  program. 

DSO-0016 .  Request  for  special  redress. 

DEE-1054 . .  Exception  to  the  reporting  requirements. 

DEH-0004 .  Motion  for  evidentiary  hearing. 

DEX-0066 .  Supplemental  order. 

DEX-0065 .  Do. 

DEX-0067 . Do. 

DEA-0172 .  Appeal  from  DOE  order  issued  on  Feb.  24, 

1978. 


Notices  of  objection  received 

(Week  of  Apr.  21  through  Apr.  28,  19781 


Date  Name  and  location  of  applicant 


Apr.  21, 1078 .  Texas  Oas  Exploration  Co.,  Houston,  Tex. 

Apr.  24. 1978 .  Tosco  Corp.,  Washington,  D.C . 

Do .  Whitco,  Inc.,  Houston,  Tex . 

Apr.  26. 1978 .  A.  T.  Skaer,  Denver,  Colo . 

Do — . — .  Gala  Gas  Co..  Eufala,  Ala . 


Proposed  remedial  orders 


Apr.  24. 1978 .  BlU’s  Enco,  Wheaton.  Ill . 

Do .  Finch  Oil  Co.,  Maysville,  Ky . 

Do .  Propane  Oas  A  Appliance  Co.,  Enterprise,  Ala. 

Apr.  25, 1978 .  Don  E.  Pratt,  Hays,  Kans . 

Apr.  26. 1978 .  Lakes  Gas  Co.,  Forest  Lake,  Mlim . 

Do .  Norco  Oil  Co.,  Cheboygan.  Mich . 


{FR  Doc.  78-12457  Piled  5-5-78;  8:45  am] 


[1505-01] 

DEPARTMENT  OF  ENERGY 
URANIUM  ENRICHMENT  SERVICES 
Tarmination  Charges 
Correction 

In  FR  Doc.  78-10837,  appearing  at 
page  17028  in  the  issue  for  Friday, 
April  21,  1978;  make  the  following  cor¬ 
rections: 


1.  On  page  17028,  second  column, 
tenth  line  from  the  bottom,  the  word 
“range”  should  read  “usage”;  and  in 
the  same  column,  third  line  from  the 
bottom,  “cn”  should  read  “can”. 

2.  On  page  17030,  first  column,  sixth 
line  from  the  bottom,  “tterlminate” 
should  read  “[terlminated”;  and  in  the 
second  column,  the  signature  “Wil¬ 
liam  S.  Heffelfiner”  should  read 
“William  S.  Heffei.finger”. 


Case  No. 


FEE-4480 

DXE-0494 

DXE-08S6 

DEE-0408 

DEO-0042 


DRO-0036 

DRO-0037 

DRO-0038 

DRO-0039 

DRO-0040 

DRO-0041 


[1505-01] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  889-8] 

RHODE  ISLAND  DRINKING  WATER 
Approval  of  State  Application  for  Primary 
Enforcement  Responsibility 

Correction 

In  FR  Doc.  78-11697,  appearing  at 
page  18611  in  the  issue  for  Monday, 
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May  1.  1978,  third  column,  please 
transfer  the  following  information 
from  the  bottom  of  the  page  to  page 
18617  as  it  refers  to  the  Small  Busi¬ 
ness  Administration  and  not  EPA: 

“Dated:  April  21, 1978. 

A.  Vernon  Weaver, 
Administrator. 

[PR  Doc.  78-11730  PUed  4-28-78;  8:45  ami” 


[6712-01] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  908-A] 

COMMON  CARRIER  SERVICES  INFORMATION 
Applications  Accoptod  for  Filing 

May  5, 1978. 

The  applications  listed  herein  have 
been  found,  upon  initial  review,  to  be 
acceptable  for  filing.  The  Commission 
reserves  the  right  to  return  any  of 
these  applications,  if  upon  further  ex¬ 
amination.  it  is  determined  they  are 
defective  and  not  in  conformance  with 
the  Commission’s  Rules  and  Regula¬ 
tions  or  its  policies. 

Final  action  will  not  be  taken  on  any 
of  these  applications  earlier  than  31 
days  following  the  date  of  this  notice, 
except  for  radio  applications  not  re¬ 
quiring  a  30  day  notice  period  (See 
§  309(c)  of  the  Communications  Act), 
applications  filed  under  Part  68,  appli¬ 
cations  filed  under  Part  63  relative  to 
small  projects,  or  as  otherwise  noted 
Unless  specific  to  the  contrary,  com¬ 
ments  or  petitions  may  be  filed  con¬ 
cerning  radio  and  Section  214  applica¬ 
tions  within  30  days  of  the  date  of  this 
notice  and  within  20  days  for  Part  68 
applications. 

In  order  for  an  application  filed 
under  Part  21  of  the  Commission’s 
Rules  (Domestic  Public  Radio  Ser¬ 
vices)  to  be  considered  mutually  exclu¬ 
sive  with  any  other  such  application 
appearing  herein,  it  must  be  substan¬ 
tially  complete  and  tendered  for  filing 
by  whichever  date  is  earlier:  (a)  the 
close  of  business  one  business  day  pre¬ 
ceding  the  day  on  which  the  Commis¬ 
sion  takes  action  on  the  previously 
filed  application;  or  (b)  within  60  days 
after  the  date  of  the  public  notice  list¬ 
ing  the  first  prior  filed  application 
(with  which  the  subsequent  applica¬ 
tion  is  in  conflict)  as  having  been  ac¬ 
cepted  for  filing.  In  common  carrier 
radio  services  other  than  those  listed 
under  Part  21,  the  cut-off  date  for 
filing  a  mutually  exclusive  application 
is  the  close  of  business  one  business 
day  preceding  the  day  on  which  the 
previously  filed  application  is  desig¬ 
nated  for  hearing.  With  limited  excep- 


NOTICES 

tions,  an  application  which  is  subse¬ 
quently  amended  by  a  major  change 
will  be  considered  as  a  newly  filed  ap¬ 
plication  for  purposes  of  the  cut-off 
rule.  [See  §  1.227(b)(3)  and  21.30(b)  of 
the  Commission’s  Rules.] 

Federal  Communications 
Commission 
William  J.  Tricarico, 

Secretary. 

Applications  accepted  for  filing: 

Domestic  Public  Land  Mobile  Radio 
Service 

21192-Cn>— P-(6)-78  Relay  Communications 
Corporation  (KLF579).  C.  P.  for  addition¬ 
al  facilities  to  operate  on  152.09  MHz  at 
location  No.  2:  On  Route  58,  Riverhead; 
additional  repeater  facilities  to  operate  on 
72.94  MHz  at  location  No.  3:  2.5  miles 
southwest  of  Coram;  additional  repeater 
facilities  to  operate  on  72.94  MHz  and  to 
relocate  facilities  operating  on  152.09  MHz 
from  location  No.  3  to  a  new  site  described 
as  location  No.  4;  Near  intersection  of 
Abrahams  Road  and  Springs  Fireplace 
Road,  East  Hampton;  additional  control 
facilities  to  operate  on  75.82  MHz  and  to 
relocate  facilities  operating  on  152.06  MHz 
from  location  No.  2  to  a  new  site  described 
as  location  No.  5:  145  Oriffing  Avenue,  Ri¬ 
verhead,  N.Y. 

21206-C:D-MP-(2)-78  Hendrix  Electronics, 
Inc.  d.b.a.  Cal-Com  Radio  Telephone  Serv¬ 
ice  (KLF520).  C.  P.  for  additional  faculties 
to  operate  on  454.050  and  454.325  MHz  at 
location  No.  1;  Black  Mountain,  14  mUes 
East  of  Glamis,  Calif. 

21199-CD-P-78  Commercial  Radio,  Inc. 
(KJU796).  C.  P.  for  additional  faculties  to 
operate  on  152.15  MHz  located  at  north¬ 
east  comer  of  South  and  Fourth  Avenues. 
Waycross,  Oa. 

21276-CD-P-78  South  Central  Rural  Tele¬ 
phone  Cooperative,  Inc.  (KWA655).  C.  P. 
for  additional  faculties  to  operate  on 
152.72  MHz  to  be  located  2.2  mUes  north- 
northeast  of  Cave  City.  Ky. 

21277-CD-P-78  South  Central  Rural  Tele¬ 
phone  Cooperative,  Inc.  (new).  C.  P.  for  a 
new  1-way  signaling  station  to  operate  on 
158.10  MHz  to  be  located  2.2  mUes  north- 
northeast  of  Cave  (Tlty,  Ky. 
21281-CD-ML-78  Airvoice,  Inc.  (KDS765). 
Modification  of  Ucense  to  change  repeater 
frequency  from  459.125  MHz  to  459.325 
MHz  at  location  No.  1;  2.5  mUes  east  of 
UH.  Highway  75,  on  State  Highway  112 
and  3  mUes  east  of  city,  Ashbiun;  and  to 
change  control  frequency  from  454.125 
MHz  to  459.325  MHz  at  location  No.  2:  2 
mUes  north  of  U.S.  Highway  415  and  State 
Highway  33,  near  Cordele,  Ga. 
21282-CD-P-(3>-78  Imperial  Commimica- 
tions  Corp.  (KMA262).  C.  P.  to  change  an¬ 
tenna  system  and  replace  transmitter  op¬ 
erating  on  152.12  MHz  and  for  additional 
facilities  to  operate  on  152.06  MHz  at  loca¬ 
tion  No.  1:  Mt.  Soledad,  San  Diego;  and 
for  additional  faculties  to  operate  on 
152.21  MHz  at  location  No.  2:  San  Miguel 
Mountain,  13  mUes  east  of  San  Diego, 
CaUf. 

21283-CD-P/MLr-78  Answerphone  of  Lake 
Worth,  Inc.  (KWU206).  C.  P.  and  license 
to  relocate  facilities  operating  on  43.22 
MHz  at  location  No.  1:  1200'  south  Ger¬ 


mantown  Road  and  700’  north  Seaboard 
Coast  Railroad,  Delray  Beach,  Fla. 
21284-CD-P-78  Answering  Service  of  Tren¬ 
ton,  Inc.  (KED352).  C.  P.  for  additional  fa- 
ciUties  to  operate  on  35.58  MHz  at  a  new 
site  described  as  location  No.  4:  Approxi¬ 
mately  1.2  mUes  east  of  Manahawkin, 
south  of  Beach  Avenue,  Stafford  town¬ 
ship,  N.J. 

21290-CD-P-78  Telephone  Communica¬ 
tions,  Inc.  (KQK731).  C.  P.  for  additional 
facilities  to  operate  on  152.03  MHz  located 
at  203  South  Capital  Avenue,  Lansing, 
Mich. 

21291-(n>-TC-<2)-78  Telcom  Corp.  Con¬ 
sent  to  transfer  of  control  from  Gary  T. 
Cromack,  CHas^ton  D.  Oomack,  transfer¬ 
ors  to  Ain>hone  Co.,  Inc.,  transferee.  Sta¬ 
tions:  KUC920  and  KWU244,  Shelburne, 
Mass. 

21292-CD-MP-78  Carolina  Telephone  8e 
Telegraph  Co.  (KDS775).  C.  P.  to  relocate 
facilities  operating  on  158.10  MHz  to  be  lo¬ 
cated  at  855  Burr  Street,  Henderson,  N.C. 
21293-CD-AL-78  WUliam  J.  Curtin,  III, 
d.b.a.  Curtin  Call  Communications,  con¬ 
sent  to  assignment  of  license  from  WUliam 
J.  Curtin,  III,  d.b.a.  Curtin  Call  Communi¬ 
cations,  assignor  to  Roberta  Jean  Fischer 
d.b.a.  Curtin  CaU  Communications  of  La¬ 
crosse,  assignee.  Station:  KRS630,  La 
Crosse,  Wis. 

CORRECTION 

21085-CD-P-78  Southwestern  Bell  Tele¬ 
phone  Co.,'  correct  caU  sign  to  read 
KAQ648.  All  other  particulars  are  to 
remain  the  same  as  reported  on  PN  No. 
907,  dated  April  24,  1978. 

major  amendment 

20943-CD-P-78  J.  M.  Blodgett  d.b.a.  Radio 
Page  Communications.  Cape  May  Court 
House.  New  Jersey  (KWT885).  Amend  to 
change  antenna  system  operating  on  fre¬ 
quency  35.58  MHz.  All  other  particulars 
are  to  remain  the  same  as  reported  on  PN 
No.  901,  dated  3-13-78. 

Domestic  Public  Land  Mobile  Radio 
Service 
INrORMATTVE 

It  appears  that  the  following  applications 
may  be  mutually  exclusive  and  subject  to 
the  Commission’s  Rules  regarding  ex  parte 
presentations,  by  reasons  of  potential  elec¬ 
trical  interference. 

Prequencr.  43.58  MHz. 

Digital  Paging  Systems  of  N.Y.,  Inc., 
20946-CD-P-<4>-78. 

Professional  Communications.  Inc.,  20548- 
CD-P-78. 

Rural  Radio  Service 

60232-CR-P/L-78  United  Telephone  Co.  of 
the  Northwest  (new).  C.  P.  and  license  for 
a  new  central  office  station  to  operate  on 
454.5  MHz  located  at  1st  Street.  Lot  8, 
Mattawa,  Wash. 

60233-CR-P/L-78  United  Telephone  Co.  of 
the  Northwest  (new).  C.  P.  and  license  for 
a  new  rural  subscriber  station  to  operate 
on  459.5  MHz  located  at  17.5  KM  bearing 
31.1  degrees  fm,  Sunnyside,  Wash. 

PoiNT-TO-PoiNT  Microwave  Radio  Service 

OR  2037-CP-TC-(7)-78  Cascade  UtUltles, 
Inc.,  consent  to  transfer  of  <x>ntrol  from 


FEDERAL  REGISTER,  VOL  43,  NO.  89— MONDAY,  MAY  8,  1978 


NOTICES 


19715 


Duane  L.  Day  and  June  C.  Day.  transfer¬ 
ors  to  Day  Management  Corp.,  transferee 
for  stations  KOG59  near  Alder  Flat 
Forest,  Camp,  Oreg.,  KOH29.near  Esta- 
cada,  Oreg.,  KZS52  near  Ctovemment 
Camp,  Oreg.,  WCG276  near  Scottsburg, 
Oreg.,  WC0277  near  Elkton,  Oreg., 
WCG278  Elkton.  Oreg.,  and  WQR20  Eagle 
Creek,  Oreg. 

IL  2035-CF-P-78  lUInols  Bell  Telephone 
Co  (WAY95).  3.5  miles  northeast  of  Alpha 
(Henry).  lU.  Lat.  41*14'20"  N..  Long. 
90’20'25"  W.  C.P.  to  change  frequencies 
6345.5H  to  6315.9H.  6226.9  to  6197.2H,  and 
6256.5H  MHz  toward  Moline,  Ill.;  change 
6241.7V  to  6271.4V.  6360.3V  to  6390V,  and 
add  6330.7  MHz  toward  Victoria,  lU. 

IL  2036-CT-P-78  Same  (WAY94).  2  miles 
west  of  Victoria  (Knox),  Ill.  Lat.  41’02'09" 
N..  Long.  90°08'09"  W.  C.P.  to  add  frequen¬ 
cy  6078.6V  MHz  toward  Alpha,  HI. 

KY  2044-CP-P-78  General  Telephone  Co. 
of  Kentucky  (DFC72),  0.25  miles  west  of 
13th  and  Lexington,  Ashland  (Boyd),  Ky. 
Lat.  38-28  34"  N.  Long.  82-39  05"  W.  C.P.  to 
add  a  new  point  of  communication  on  fre¬ 
quency  2112.4H  MHz  on  azimuth  302.0  de¬ 
grees  toward  Green  Hill,  Ky. 

KY  2045-CP-P-78  Same  (new).  Green 
Hill,  0.3  miles  south  of  Sycamore  and 
Laurel,  Greenup,  (Greenup),  Ky.  Lat. 
38-34  09"  N.,  Long.  82”50  28"  W.  C.P,  for  a 
new  station  on  frequencies  212.4H  MHz  on 
azimuth  121.9  degrees  and  2172H  MHz  on 
azimuth  328.9  degrees  toward  Dixie  Bluff. 
Ky. 

KY  2046-CP-P-78  Same  (new).  Dixie 

Bluff.  0.2  miles  north  of  Kentucky  High¬ 
way  7.  South  Shore  (Greenup).  Ky.  Lat. 
38”42'58"  N.,  Long.  82-5715"  W.C.P.  for  a 
new  station  on  frequency  2122H  MHz  on 
azimuth  148.9  degrees  toward  Green  Hill, 
Ky. 

NY  2057-CT’-P-78  New  York  Telephone 
Co.  (KEH92).  158  State  Street.  Albany 
(Albany).  N.Y.  Lat.  42-3903"  N..  Long. 
73-45'28"  W.  C.P.  to  add  frequency  6345.5V 
MHz  on  azimuth  150.2  degrees  toward 
Austerlitz,  N.Y. 

NY  2058-CP-P-78  Same  (new).  1  mile 
west  of  Austerlitz  (Columbia),  N.Y.  Lat. 
42-18'25"  N..  Long.  73'29'35"  W.  C.P.  for  a 
new  station  on  frequencies  6093.5H  MHz 
on  azimuth  330.4  degrees  toward  Albany. 
N.Y.,  and  6004.5V  MHz  on  azimuth  257.2 
degrees  toward  Athens,  N.Y. 

NY  2059-CP-P-78  Same  (new),  west  side 
of  State  Highway  385,  Athens  (Greene), 
N.Y.  Lat.  42-14'48"  N..  Long.  73-50'59"  W. 
C.P.  for  a  new  station  on  frequency 
6256.5H  MHz  on  azimuth  76.9  degrees 
toward  Austerlitz,  N.Y. 

FL  2063-CF-P-78  General  Telephone  Co, 
of  Florida  (KIL88),  519  2^k  Street, 
Tampa  (Hillsborough),  Fla.  Lat.  27*57'01" 
N.,  Long.  82-27 '24"  W.C.P.  to  add  frequen¬ 
cy  6034.2H  on  azimuth  112.4  degrees 
toward  Lithia,  Fla. 

NE  1175-CF-P-78  Northwestern  Bell 
Telephone  Co.  (KAZ45).  118  South  19th 
Street.  Omaha  (Douglas),  Nebr.  Lat. 
41-15'32"  N.,  Long.  95-56'28"  W.  C.P.  to  in¬ 
crease  power  on  frequencies  6301V  and 
11685V  MHz  toward  Blair,  Nebr. 

NE  1176-CP-P-78  Northwestern  Bell 
Telephone  Co.  (KBL67),  6  miles  southwest 
of  Blair  (Washington),  Nebr.  Lat.  41*30'30" 
N.,  Long.  96-14T9"  W.  C.P.  to  increase 
power  on  frequencies  6049V  and  10955V 
MHz  toward  Oakland.  5960V  and  10755V 
MHz  toward  Omaha,  Nebr. 

NE  1177-CP-P-78  Same  (KBL66).  3.5 

miles  south  of  Oakland  (Burt),  Nebr.  Lat. 


41-47  05"  N.,  Long.  96-28  02"  W.  C.P.  to  in¬ 
crease  power  on  frequencies  6301H,  11685 
MHz  toward  Wisner,  Nebr.,  and  6330.7V, 
11405V  MHz  toward  Blair,  Nebr. 

NE  1178-CP-P-78  Same  (KBL43).  2.8 

miles  southeast  of  Wisner  (Cuming), 
Nebr.,  Lat.  41-58'27 '  N..  Long.  96-51'54"  W. 
C.P.  to  increase  power  on  frequencies 
6049H,  10955H  MHz  toward  Norfolk  RIS, 
Nebr.,  and  6078.6H,  10755H  MHz  toward 
Oakland,  Nebr. 

NE  1179-CT’-P-78  Same  (KBK75).  Nor¬ 

folk  RIS,  5  miles  east  of  Norfolk  (Stan¬ 
ton),  Nebr,  Lat.  42“01'09'  N.,  Long. 
97-19'06"  W.  C.P.  to  Increase  power  on  fre¬ 
quencies  on  6330.7H,  11405H  MHz  toward 
Wisner  and  6301V.  11685V  MHz  toward 
Norfolk,  Nebr. 

NE  I180-CP-P-78  Same  (KYS33),  406 

Madison  Street,  Norfolk  (Madison),  Nebr. 
Lat.  42-01'55"  N..  Long.  97-24'46"  W.  C.P. 
to  increase  power  on  frequencies  6078.6V 
and  10755V  MHz  toward  Norfolk  RIS, 
Nebr. 

CA  2020-CP-P-78  Pacific  Telephone  & 

Telegraph  Co.  (KMA40),  Holl)rwood,  1429 
North  Gower  Street,  Los  Angeles  (Los  An¬ 
geles),  Calif.  Lat.  34°05'49"  N.,  Long. 
118"19'18"  W.  M.P.  to  increase  structure 
height,  move  antennas  on  frequency 
5989. 7H  MHz,  and  replace  transmitters  on 
frequency  6049H  MHz  toward  Beverly 
Hills,  Calif. 

CA  2021-CP-P-78  Same  (WBB243),  2555 

Briarcrest  Road,  Beverly  Hills  (Los  Ange¬ 
les).  Calif.  Lat.  34-0708"  N..  Long., 
118'23’29"  W.  M.P.  to  increase  power  on 
frequency  6241.7V  MHz  and  6301V  MHz. 
replace  transmitters  and  antennas  on 
6241.7V  toward  Holl3rwood,  Calif. 

IL  2033-CP-P-78  Illinois  Bell  Telephone 
Co.  (KYS95).  635  18th  Street.  Rock  Island 
(Rock  Island),  HI.  Lat.  41-30'20 "  N..  Long. 
90'34'27"  W.  C.P.  to  change  frequencies 
6197.2V  to  6226.9V.  6315.9V  to  6345.5V, 
6246.5H  to  6286.2V  MHz.  replace  transmit¬ 
ters  on  6375.2H  MHz  and  add  frequency 
6404.8V  toward  Moline  Ill. 

IL  2034-CP-P-78  Same  (KYS94).  7th 
Street  and  28th  Avenue,  Moline  (Rock 
Island),  ni.  Lat.  41-29'01"  N..  Long. 
90°31'37"  W.  C.P.  to  add  frequencies 
6123.1H  MHz  toward  Rock  Island,  Ill.,  and 
6004.5H  MHz  toward  Alpha.  Ill.;  change 
polarization  from  H  to  V  on  frequencies 
6034.2  and  6152.8  MHz  toward  Rock 
Island,  ni. 

PL  2064-CP-P-78  General  Telephone  Co. 
of  Florida  (WAH395).  SR  640  and  Brown¬ 
ing  Road,  Lithia  (Hillsborough),  Fla.  Lat. 
27-60'49’'  N.,  Long.  82'10'33  "  W.  C.P,  to 
add  frequencies  6286.2H  MHz  on  azimuth 
292.5  degrees  toward  Tampa.  Fla.,  and 
6315.8H  MHz  on  azimuth  63.1  degrees 
toward  Highland  City.  Fla. 

PL  2065-CP-P-78  Same  (KIB48).  Peter¬ 
son  Road  and  Highlands  Road.  Highland 
City  (Polk).  Fla.  Lat.  27”51'40  "  N.,  Long. 
81-55'21"  W.  C.P.  to  add  frequencies 
6063.8H  MHz  on  azimuth  243.2  degrees 
toward  Lithia,  Fla.,  and  4050H  MHz  on 
azimuth  69.9  degrees  toward  Winter 
Haven,  Fla. 

PL  2066-CP-P-78  Same  (KIT47).  200 

Avenue  B  NW.,  Winter  Haven  (Polk),  Fla. 
Lat.  28-01'24"  N..  Long.  81-43'48 "  W.  C.P. 
to  add  frequency  4090H  MHz  on  azimuth 
250.0  degrees  toward  Highland  City,  Fla. 

UT  1762-C^-P-78  Western  Tele-Commu¬ 
nications,  Inc.  ('WBA844).  136  East  South 
Temple,  Salt  Lake  City.  Utah.  Lat. 
40-46  09"  N.,  Long.  111-53'31"  W.  Construc¬ 
tion  permit  to  add  10955.0H  MHz  toward 
Nelson  Peak,  Utah. 


TX  2012-CP-P-78  West  Texas  Microwave 
Co.  (WJL37),  North  Carol  Avenue,  1  block 
north  of  Highway  18.  Monahans,  Tex.  Lat. 
31*36’22"  N.,  Long.  102-54'01"  W.  Construc¬ 
tion  permit  to  add  6093.5V  MHz  toward 
Fort  Stockton  II,  Tex.,  via  power  split,  on 
azimuth  181.8  degrees. 

TX  2054-CP-MP-78  United  WEHCO,  Inc. 
(KEV51),  1  mile  southwest  of  Trees,  Tex. 
Lat.  32-47  04"  N„  Long.  94-02'51 "  W.  Con¬ 
struction  permit  to  add  6034.2H  and 
6093.5H  MHz  toward  Bossier  City.  La.,  via 
power  split,  on  azimuth  132.8  degrees. 

UT  2068^P-P-78  Western  Tele-Commu¬ 
nications.  Inc.  (new),  KUTV,  2195  South 
3600  West.  Salt  Lake  City.  Utah.  Lat. 
40-43  31"  N.,  Long.  lll-58'34"  W.  Construc¬ 
tion  permit  for  new  station— 6345.5H  MHz 
toward  Salt  Lake  City.  Utah,  on  azimuth 
57,2  degrees. 

CORRECTIONS 

PA  1949-CP-P-78  Eastern  Microwave, 
Inc.  (K0027).  Elk  HiU,  North  Knob.  4 
miles  north  of  Dundaff,  Pa.  Lat.  41*42'54" 
N.,  Long.  75"33'42"  W,  This  entry  appear¬ 
ing  in  public  notice  of  April  24,  1978,  is 
corrected  to  show  6241.7H  MHz  toward 
High  Knob,  Pa.,  via  power  split,  on  azi¬ 
muth  141.5  degrees. 

CA  1960-CP-P-78  Frank  K.  Spain,  doing 
business  as  Microwave  Service  Co. 
(KNK45).  Edom  HUl,  4  miles  northwest  of 
Thousand  Palms,  Calif.  Lat.  33*5 1'58"  N.. 
Long.  116°26'03"  W.  This  entry,  appearing 
in  public  notice  of  April  24,  1978,  is  cor¬ 
rected  to  show  coordinates  as  above.  All 
other  particulars  remain  the  same  as  pre¬ 
viously  reported. 

The  following  application  was  inadvert¬ 
ently  omitted  from  public  notice  No.  907  of 

AprU  24. 1978: 

WI  2019-CP-P-78  Wisconsin  Telephone 
Co.,  5  miles  southwest  of  Waukesha  CTH 
X,  Waukesha  (Waukesha).  Wis.  Lat. 
42-57  34  '  N..  Long.  88”18'02  "  W.  C.P.  to 
add  frequency  10975V  MHz,  move  and  re¬ 
place  antennas,  and  increase  power  on  fre¬ 
quencies  10735V.  10895V  MHz  toward 
North  Prairie,  Wis. 

[FR  Doc.  78-12382  Filed  5-5-78;  8:45  ami 


[6712-01] 

[Docket  No.  21396,  File  No.  TS  2-77,  FCC 
78-271] 

OFFSHORE  TELEPHONE  CO. 

Memorandum  Opinion  and  Order ' 

Adopted;  April  20, 1978. 

Released:  April  27, 1978. 

In  the  matter  of  petition  of  Offshore 
Telephone  Co.  pursuant  to  section 
201(a)  of  the  Communications  Act  of 
1934,  as  amended,  for  establishment  of 
charges  for  through  interstate  com¬ 
munications  service  and  division  of 
such  charges  with  South  Central  Bell 
Telephone  Co.  and  American  Tele¬ 
phone  &  Telephone  Co. 

1.  We  have  before  us  for  considera¬ 
tion  an  order  of  certification  of  the 
presiding  Administrative  Law  Judge 
(Judge),  FCC  77M-2016,  released  De- 


>See  42  FR  49498. 
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cember  1, 1977,  requesting  clarification 
of  our  memorandiun  opinion  and 
order  (designation  order)  which  initi¬ 
ated  this  proceeding,  66  FCC  2d  184 
(1977). 

Background 

2.  This  proceeding  resulted  from  a 
formal  complaint  filed  under  section 
208  of  the  act,  47  U.S.C.  208,  by  Off¬ 
shore  Telephone  Co.  (Offshore).  Off¬ 
shore  is  engaged  in  interstate  commu¬ 
nication,  providing  “message  tele¬ 
phone  service”  on  an  end-on-end  rate 
basis  to  subscribers  on  drilling  rigs  and 
platforms  at  various  points  in  the  Gulf 
of  Mexico.  *■  Offshore  alleged  viola¬ 
tions  of  sections  201(a)  and  202(a)  of 
the  act.  47  U.S.C.  §§  201(a)  and  202(a). 
by  South  Central  Bell  Telephone  Co. 
(SCB),  seeking  two  specific  remedies 
for  the  alleged  violations.  66  FCC  2d 
at  184-85.  First,  it  requested  that  we 
establish  charges  applicable  to  a 
through  route,  in  lieu  of  the  end-on- 
end  method  of  establishing  charges, 
and  order  SCB  to  negotiate  a  toll-shar¬ 
ing  agreement  with  respect  thereto. 
We  have  authority  to  do  so  pursuant 
to  section  201(a),  after  there  has  been 
opportunity  for  hearing,  upon  a  find¬ 
ing  that  such  is  necessary  or  desirable 
in  the  public  interest.  Second,  Off¬ 
shore  sought  damages  resulting  from 
SCB’s  refusal  in  the  past  to  establish 
through  rates  and  negotiate  a  toll¬ 
sharing  agreement  which.  Offshore  al¬ 
leges,  indicates  that  SCB  has  unjustly 
and  unreasonably  discriminated 
against  it.  vis-a-vis,  landline  telephone 
companies  in  violation  of  section 
202(a)  of  the  act. 

3.  The  presiding  Judge  states  that  he 
seeks  clarification  because,  due  to  the 
nature  of  the  complaint  and  the  issues 
set  forth  in  the  designation  order,  he 
was  imable  to  determine  whether  the 
order  designated  the  matter  as  a  rule- 
making  proceeding  or  an  adjudication, 
or  both.  Whether  this  is  an  adjudica¬ 
tion  or  rulemaking  will  by  necessity 
determine  important  procedural  rules 
applicable  to  this  proceeding,  e.g.,  the 
burden  of  proof  and  the  applicability 
of  the  discovery  rules.  In  an  attempt 
to  avoid  requesting  clarification,  the 
Presiding  Judge  states  that  he  sought 
comments  from  the  parties  to  the  pro¬ 
ceeding.  The  Chief,  Hearing  Division 
of  the  Common  Carrier  Bvu*eau,  con¬ 
tends  that  this  proceeding  is  rulemak¬ 
ing,  that  the  rules  for  discovery  do  not 
apply,  and  that  Offshore  bears  the 
burden  of  proof.  Offshore  argues  that 
this  is  a  rulemaking  proceeding  and 
that  the  discovery  rules  do  not  apply, 
but  contends  that  section  208  of  the 
act  places  the  burden  of  proof  on  the 


**The  rate  charged  Offshore’s  customers 
is  comprised  of  the  rate  of  Offshore  to  the 
point  of  connection  and  the  rate  of  South 
Central  Bell  Telephone  Co.  (SCB)  from  that 
point  to  the  terminal  point. 


carrier,  SCB,  and  the  burden  of  inves¬ 
tigation  on  the  Common  Carrier 
Bureau.  While  both  Offshore  and  the 
Chief,  Hearing  Division,  agree  that 
the  rules  for  discovery  do  not  apply, 
both  argue  that  the  Presiding  Judge 
may,  in  the  exercise  of  his  or  her  dis¬ 
cretion,  provide  for  informal  discov¬ 
ery.  Conversely,  SCB  contends  that 
the  proceeding  is  adjudicatory  as  a 
matter  of  law,  and  that  the  burden  of 
proof  is  to  be  borne  by  Offshore  and 
that  the  rules  for  discovery  are  appli¬ 
cable. 

Discussion 

4.  At  the  outset,  we  believe  it  is  clear 
that  this  proceeding  is  one  of  rulemak¬ 
ing  as  defined  in  sections  551(4)  and 
551(5)  of  the  Administrative  Proce¬ 
dure  Act.  5  U.S.C.  551(4)  and  551(5). 
Section  551(4)  provides,  in  pertinent 
part,  that  rulemaking  is  an  “agency 
process  for  formulating,  amending,  or 
repealing  a  rule”  and  section  551(5) 
provides  that  a  rule  is  “  •  •  •  any 
agency  statement  of  •  •  •  future  effect 
•  •  •  and  includes  the  approval  or  pre¬ 
scription  of  future  rates  •  •  •  or  prac¬ 
tice  bearing  on  any  of  the  foregoing.” 
Our  designation  order  expressly  speci¬ 
fied  that  the  purpose  of  this  proceed¬ 
ing  is  to  determine  whether  through 
rates,  and  a  division  of  revenues  there¬ 
from.  should  be  prescribed.  Moreover, 
the  complaint,  upon  which  this  rule- 
making  is  predicated,  alleged  that  sec¬ 
tion  201(a)  of  the  Communications  Act 
was  violated.  By  definition  imder  our 
rules,  any  proceeding  conducted  pur¬ 
suant  to  section  201(a)  is  a  restricted 
rulemaking  proceeding  in  the  absence 
of  our  order  to  the  contrary.*  Snce  we 
did  not  otherwise  order,  this  is  a  re¬ 
stricted  rulemaking  proceeding.* 

5.  Further,  as  we  noted  above.  Off¬ 
shore  seeks  two  kinds  of  relief,  a  sec¬ 
tion  201(a)  toll-sharing  agreement  and 
damages.  Ordinarily,  two  different 
types  of  proceedings  would  result  from 
the  relief  sought  by  Offshore,  the  first 
being  rulemaking  and  the  second 
being  an  adjudication.  Since  we  would 
be  precluded  under  our  ex  parte  rules 
from  commimicating  off-the-record 
with  our  Common  Carrier  Bureau  in 
any  case  of  rulemaking  which  also  has 
adjudicatory  issues  included,  our  gen¬ 
eral  practice  is  to  institute  entirely 
separate  and  distinct  docketed  pro¬ 
ceedings  in  such  cases  so  that  we  may 


‘Section  1.1207(a)  of  our  rules  provides 
that  “any  proceedings  conducted  pursuant 
to  the  provisions  of  sections  201(a),  204,  205, 
213(a),  214(d),  221(c).  or  222  of  the  Commu¬ 
nications  Act”  are  rulemaking  proceedings. 
47  CFR  1.1207(a). 

‘Since  this  is  a  restricted  rulemaking  pro¬ 
ceeding,  we  Intended,  by  citing  section 
1.1209(d)  of  our  rules  in  the  ordering  clause 
of  paragraph  10  of  the  designation  order, 
that  the  Chief,  Hearing  Division,  as  well  as 
the  trial  staff,  were  to  be  separated.  47  CFR 
1.1209(d). 
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avail  ourselves  of  the  Bureau’s  exper¬ 
tise  and  assistance  in  deciding  rule- 
making  issues,  particularly  those 
which  could  involve  complex  rate¬ 
making  considerations.  That  certainly 
is  true  of  this  proceeding,  which  in 
many  respects  appears  to  be  a  case  of 
first  impression  and  which  may  raise 
important  policy  considerations  within 
our  mandate  under  section  1  of  the 
Communications  Act,  47  U.S.C.  §  151. 

6.  Moreover,  it  is  true  that  we  could 
have  expressly  stated  in  our  disigna- 
tion  order,  as  we  did  in  TVi  dtp  Tele¬ 
phone  Co.,  20  FCC  2d  674  (1969),  that 
part  of  the  Offshore  complaint  was 
really  a  petition  for  the  establishment 
of  through  rates  and  the  division  of 
revenues  therefrom.  We  did  not  do  so 
because  of  our  belief  that  such  state¬ 
ment  was  unnecessary,  since  we  styled 
the  caption  of  docket  21396  as  a  rule- 
making  proceeding  and  established 
the  proceeding  pursuant  to  sections 
201(a)  and  403  of  the  act.  Further,  the 
issues  specified  in  the  ordering  clause 
of  paragraph  8  of  our  designation 
order  are  clearly  rulemaking  issues.  66 
FCC  2d  at  186.  While  we  did  faU  to 
specifically  order  the  deferral  of  the 
matters  relating  to  the  alleged  section 
202(a)  violations,  our  intent  was  to 
take  up  the  rulemaking  issues  first 
and  defer  questions  of  possible  past 
violations  of  section  202(a)  and  dam¬ 
ages  to  a  subsequent,  separate  pro¬ 
ceeding.* 

7.  Since  we  have  established  that 
this  is  to  be  a  rulemaking  proceeding 
looking  to  whether  SCB  should  grant 
affirmative  relief  to  Offshore  beyond 
that  available  in  SCB’s  tariffs.  Off¬ 
shore  bears  the  burden  of  proof  in  this 
proceeding.  It  is  Offshore  which  seeks 
the  establishment  of  through  rates 
and  a  division  of  revenues.  In  this 
regard,  section  556(d)  of  the  Adminis¬ 
trative  Procedure  Act,  5  U.S.C. 
§  556(d),  states  “except  as  otherwise 
provided  by  statute,  the  proponent  of 
a  rule  or  order  has  the  burden  of 
proof.” 

8.  We  now  come  to  the  question  of 
whether  our  discovery  rules  are  appli¬ 
cable.  Section  1.311(a)  of  our  rules.  47 
CFR  §  1.311(a),  provides  that  discovery 
is  applicable  in  any  case  of  adjudica¬ 
tion  as  defined  by  the  Administrative 
Procedure  Act.  Since  this  is  not  an  ad¬ 
judication,  our  formal  discovery  proce¬ 
dures  are  not  applicable  as  a  matter  of 
right.  See  Discovery  Procedures,  11 
FCC  2d  185  187  (1968).  However,  the 
presiding  Judge  may,  in  the  exercise 
of  his  discretion,  provide  for  informal 
discovery.  See  §  1.243  (e).  (f),  (i).  and 
(j)  of  our  rules,  47  CFR  1.243  (e).  (f). 


*We  stated  in  our  designation  order  that 
Offshore’s  claim  of  discrimination  and  re¬ 
quest  for  damages  was  presetted  and  in  no 
way  prejudiced  by  deferral  and  we  request¬ 
ed  that  Offshore  notify  us,  at  the  termina¬ 
tion  of  this  proceeding,  of  its  intent  to  pros¬ 
ecute  the  same. 


I,  1978 
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(i).  and  (J).  We  have  ruled  in  the  past 
that  the  presiding  Judge  has  authority 
to  regulate  and  order  discovery  to 
ensure  that  the  record  contains  infor¬ 
mation  essential  to  a  rulemaking  deci¬ 
sion,* 

9.  Accordingly,  It  is  ordered.  That 
our  designation  order  is  clarified  to 
the  extent  indicated  herein  and  par¬ 
ticularly  to  make  clear  that  this  pro¬ 
ceeding  is  in  the  nature  of  a  restricted 
rulemaking. 

Federal  Communications 
Commission 

WiLLIAN  J.  TRICARICO, 

Secretary. 

[FR  Doc.  78-12383  Filed  S-S-78;  8:45  am] 


[6712-01] 

[FCC  78-289;  RM-2952] 

MOTION  PiaURE  ASSOCIATION  OF  AMERICA, 
INC 

Memorandum  Opinion  and  Order  Denying 
Petition  for  Rulemaking 

Adopted;  April  25. 1978. 

Released;  May  2. 1978. 

In  the  matter  of  Motion  Picture  As¬ 
sociation  of  America,  Inc.,  petition  for 
rulemaking  to  take  measures  limiting 
the  distribution  of  television  broadcast 
signals  to  cable  television  systems  via 
satellite.  RM-2952. 

1.  The  Motion  Picture  Association  of 
America.  Inc.  (MPAA),  has  filed  a  peti¬ 
tion  for  rulemaking  urging  the  Com¬ 
mission  to  institute  a  proceeding  “to 
determine  whether  restrictions  should 
be  placed  upon  the  dissemination  of 
broadcast  signals  to  cable  systems  via 
satellites."  About  20  comments  were 
filed  supporting  or  opposing  the  peti¬ 
tion.  Those  supporting  the  petition 
were  primarily  broadcast  and  program 
supply  interests.  Opposition  came 
from  cable  interests  as  well  as  the  par¬ 
ties  now  making  use  of  satellite  distri¬ 
bution.  MPAA  believes  that  satellite 
distribution  of  television  signals  to 
cable  systems  is  creating  “super  sta¬ 
tions"  and  that  their  existence  is  con¬ 
trary  to  the  public  interest. 

2.  MPAA  points  out  that  WTCO,  At¬ 
lanta,  Ga.,  is  now  widely  distributed 
via  satellite.  It  says  that  by  June  1977 
requests  to  carry  WTCG  from  672 
cable  systems  serving  1.2  million  sub¬ 
scribers  had  either  been  granted  or. 
were  pending.  MPAA  asserts  that 
these  statistics  show  WTCG  is  becom¬ 
ing  a  national  “super  station."  Com¬ 
menting  parties  opposing  the  petition 
argue  that  WTCG  audience  does  not 
approach  that  of  the  largest  independ¬ 
ent  stations.*  Three  New  York  City  in- 


*  American  Telephone  &  Telegraph  (.MPL), 
Docket  20814.  62  FCC  2d  35.  37  (1976);  see 
also  Mehane  Home  Telephone,  Docket  20476, 
FCC  75M-1675,  released  October  1. 1975. 

'And,  of  course,  many  stations  with  net¬ 
work  affiliations  have  much  larger  potential 
audience  than  WTCO. 


dependents,  WOR-TV,  WPIX,  and 
WNEW-TV  have  net  weekly  circula¬ 
tions  of  more  than  double  the  audi¬ 
ence  WTCG  can  now  reach  both  off- 
the-air  and  via  cable.  MPAA  apparent¬ 
ly  defines  a  super  station  as  one  whose 
audience  and/or  programming  stands 
so  far  above  conventional  stations  as 
to  preclude  real  competition.  The  ad¬ 
ditional  audience  resulting  from  satel¬ 
lite  transmission  has  not  put  WTCG 
in  that  category  and  there  is  no  evi¬ 
dence  that  its  programming  is  in  a 
class  by  itself.  MPAA  also  refers  to 
station  WYAH-TV,  Portsmouth,  Va., 
as  being  carried  via  satellite.  However, 
thus  far  that  station’s  signal  is  not 
available  at  all  in  that  manner.  In¬ 
stead  a  package  of  programming  for 
local  cable  origination  is  being  sup¬ 
plied  via  satellite  by  the  Christian 
Broadcasting  Network,  licensee  of 
WYAH-TV. 

3.  Assuming  that  such  super  stations 
are  emerging,  MPAA  argues  that  their 
existence  would  be  contrary  to  the 
public  interest.  The  thrust  of  its  con¬ 
cern  appears  to  be  “localism."  First, 
MPAA  asserts  that  if  a  television  sta¬ 
tion  has  a  large  national  audience  it 
will  abandon  or  neglect  its  local  serv¬ 
ice  obligations.  However,  MPAA  offers 
no  evidence  that  this  is  happening  or 
will  happen.  In  any  event,  a  station 
being  distributed  via  satellite  is  still  re¬ 
quired  to  ascertain  the  needs  and  in¬ 
terests  of  its  local  community  and  to 
program  to  meet  those  needs.  *  Should 
WTCG  or  any  other  station  fail  to 
meet  its  obligations  in  this  area,  the 
deficiency  can  be  addressed  in  the  li¬ 
cense  renewal  process. 

4.  Second,  MPAA  posits  that  impor¬ 
tation  of  stations  by  cable  systems  via 
satellite  will  fractionalize  the  audience 
of  local  stations  causing  them  to  lose 
revenue.  This  loss  could  cause  the 
local  stations  to  cut  back  on  local  pro¬ 
gramming.  or  possibly  even  go  off  the 
air.  MPAA  bases  this  on  the  belief 
that  a  super  station  would  provide 
such  high  quality  programming  that 
most  local  stations  could  not  compete. 
Opposing  comments  point  out  that  use 
of  satellites  for  distribution  has  not  af¬ 
fected  the  Commission’s  cable  signal 
carriage  rules.  Those  rules  continue  to 
limit  the  number  of  imported  signals. 
As  for  the  high  quality  program  argu¬ 
ment,  these  parties  state  first  that 
MPAA  is  proceeding  on  pure  specula¬ 
tion  with  no  substantiating  facts.  Sec¬ 
ondly.  they  wonder  why  increased 
competition  would  not  improve  the 
programming  on  television  as  a  whole 
rather  than  have  only  negative  conse¬ 
quences. 


'For  further  information  on  those  obliga¬ 
tions,  see  Primer  on  Ascertainment  of  Com¬ 
munity  Problems  by  Broadcast  Applicants, 
27  FCC  2d  650,  36  FR  4092  (1971)  and  First 
Report  and  Order  in  Docket  19716,  57  FCC 
2d  418,  41  FR  1372  (1976). 


5.  We  are  not  persuaded  that  satel¬ 
lite  use  endangers  local  stations.  As 
for  the  high  quality  programming 
which  MPAA  postulates,  it  hardly  ap¬ 
pears  to  be  something  the  FCC  should 
stifle.  We  find  it  hard  to  accept  the  ar¬ 
gument  that  a  development  should  be 
stopped  because  it  might  provide  too 
good  a  service.  Furthermore,  while 
competition  inherently  poses  a  threat 
to  those  competing,  we  have  faith  that 
it  would  improve  programming  on  the 
whole  and  not  threaten  diminution  of 
service  to  the  public. 

6.  Petitioner  and  its  commenting 
supporters  place  great  emphasis  on 
the  following  language  in  our  decision 
to  delete  the  cable  “leap-frog”  rules; 

We  will,  therefore,  continue  to  monitor 
the  effect  of  the  abolition  of  the  leapfrog¬ 
ging  rule  with  an  eye  to  the  effect  the  use 
of  satellites  may  have.  If  toe  find  that 
''super-stations”  are,  in  fact,  being  created, 
and  that  their  creation  is  working  to  the 
detriment  of  the  public,  appropriate  correc¬ 
tive  measures  wiU  be  taketL  [Emphasis 
added.]  * 

These  parties  apparently  read  the 
above  language  to  say  that  if  signifi¬ 
cant  satellite  use  occurs,  the  Commis¬ 
sion  will  step  in.  However,  it  plainly 
does  not  say  that.  Instead  the  burden 
of  proof  lies  on  those  who  would  re¬ 
strict  service  to  the  public.  If  it  can  be 
shown;  (1)  That  super  stations  are 
being  created,  and  (2)  that  their  cre¬ 
ation  is  harmful  to  the  public,  then  we 
will  step  in.  But  mere  allegation  with¬ 
out  any  factual  support  does  not  ap¬ 
proach  the  showing  necessary.  There 
must  be  some  evidence  that  the  public 
is  being  harmed  or  is  likely  to  be 
harmed  before  we  can  introduce  a 
remedy. 

7.  One  point  ignored  in  MPAA’s  peti¬ 
tion  is  that  the  Commission  first  ap¬ 
proved  the  use  of  satellite  transmis¬ 
sion  for  distributing  television  signals 
to  cable  systems  less  than  18  months 
ago.  In  that  case.  Southern  Satellite 
Systems,  Inc.,  FCC  76-1149,  62  FCC  2d 
153  (1976),  we  had  to  make  a  determi¬ 
nation  whether  this  use  was  in  the 
public  interest.  In  that  proceeding  we 
concluded; 

SSS’s  proposal  will  permit  a  more  efficient 
utilization  of  high  capacity  domestic  satel¬ 
lite  facilities  *  *  *.  SSS’s  proposal  would 
also  make  available  a  service  that  cannot  be 
efficiently  or  economically  provided  by  ter¬ 
restrial  means  and  would  result  in  an  in¬ 
crease  in  the  diversity  of  cable  television 
programming  available  to  the  public  [at 
para.  14]. 

Nothing  unforeseen  has  happened 
since  that  decision  and  no  new  facts 
have  been  presented.  It  appears  that 
Southern  Satellite  is  successfully 
doing  what  it  proposed  and  what  we 
determined  was  a  good  thing.  MPAA  is 


*Report  and  Order  in  Docket  20487,  FCC 
75-1409,  57  FCC  2d  625,  645  (1975),  recons, 
denied.  FCC  76-521,  59  FCC  2d  934  (1976). 
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urging  that  this  success  is  reason  to 
revoke  or  alter  oiu*  authorization.  Fi¬ 
nally.  it  is  significant  that  the  Certifi¬ 
cate  granted  to  Southern  Satellite  was 
limited  to  5  years  for  the  express  pur¬ 
pose  of  reevaluating  this  form  of  serv¬ 
ice  in  light  of  our  experience  at  that 
time.  We  feel  MPAA’s  request  for  eval¬ 
uation  now  is  premature. 

Accordingly,  It  is  ordered.  That  the 
petition  for  rulemaking  (RM-2952)  is 
denied. 

Fedebal  Commttnications 
Commission, 

WIU.IAM  J.  Tricarico, 

Secretary. 

[FR  Doc.  78-12396  FUed  5-5-78;  8:45  am] 


[6712-01] 

CFCC  78-267] 

USED  23-CHANNEL  CB  RADIOS 

Order  Denying  PetHien  To  Extend  or  Waive 
Marketing  Ort-Off  Dote 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Denies  petition  to  extend  or 
waive  marketing  cut-off  date. 

SUMMARY:  Order  denies  petitions  to 
extend  or  waive  January  1.  1978,  mar¬ 
keting  cut-off  date  for  used  23-channel 
CB  radios. 

EFFECTIVE  DATE:  Nonapplicable. 

ADDRESS:  Federal  Communications 
Cmnmission,  1919  M  Street  NW., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Herman  Garlan,  Office  of  Chief  En¬ 
gineer,  FCC,  Washington,  D.C. 
20554,  202-632-7095. 

Adopted:  April  20, 1978. 

Released:  May  3, 1978. 

By  the  Commission:  Commissioner 
White  dissenting  and  issuing  a  state¬ 
ment. 

Order.  In  the  matter  of  petitions  to 
extend  the  January  1,  1978,  marketing 
cut-off  date  for  used  23-channel  CB 
radios. 

1.  The  Commission  has  before  it  two 
petitions  to  waive  §§  15.59(g)  and 
95.641(c)(6)  of  our  rules  which  specify 
tht  marketing  of  23-channel  CB 
radios'  shall  be  terminated  not  later 
than  January  1, 1978.  The  petitions  re¬ 
quest  waiver  for  used  23-channel  CB 
radios.  See  appendix. 

2.  One  petition  was  filed  on  January 
30,  1978,  by  Davidson  Supply  Co.  and 


■As  used  herein,  the  term  23-channel  CB 
radio  refers  to  a  CB  radio  (transceiver)  that 
does  not  meet  the  new  technical  specifica¬ 
tions  that  were  adopted  by  the  Commission 
on  July  27,  1976,  and  went  into  effect  on 
Sept.  10,  1976.  All  CB  radios  manufactured 
to  meet  these  new  standards  have  a  40- 
channel  capability. 


was  put  on  public  notice  January  31, 
1978  (FCC  No.  96402).  The  second  pe¬ 
tition  was  filed  on  February  3, 1978,  by 
the  Colorado  Pawnbrokers  Association 
and  was  put  on  public  notice  on  Febru¬ 
ary  14,  1978  (FCC  No.  96960).  In  re¬ 
sponse  to  these  public  notices  a  com¬ 
ment  was  received  on  February  21, 
1978,  from  Pathcom,  Inc.,  supporting 
the  waiver  requested  in  the  petitions. 
A  letter  was  also  received  on  February 
7  1978,  from  Capitol  Loans  which  asks 
for  sp^al  permission  to  dispose  of  the 
CB  radios  that  Capitol  has  on  hand 
which  Capitol  is  holding  as  pledges  on 
loans.* 

3.  The  Commission  established  the 
new  technical  standards  for  CB  radios 
and  also  established  cut-off  dates  for 
the  manufacture  and  marketing  of  23- 
channel  CB  radios  in  several  actions  in 
1976.**  The  Commission  has  also  on 
three  separate  occasions**’  consid¬ 
ered  the  question  of  waiver  of  the  Jan- 


*A  petition  from  the  Heilig-Meyers  Co. 
and  a  comment  from  the  Texas  Pawnbro¬ 
kers  Association  were  received  too  late  to 
permit  detailed  treatment  in  this  order. 
Heilig-Meyers.  a  merchandiser  in  several 
States  on  the  East  Coast  seeks  the  same 
relief  sought  by  Davidson.  The  Texas  Pawn¬ 
brokers  filing  and  supplement  is  essentially 
a  petition  asking  for  the  same  relief  sought 
by  the  Colorado  Pawnbrokers  Association. 

■Revised  technical  standards  for  CB  trans¬ 
mitters  and  the  transmitter  part  of  a  CB 
radio  (transceiver)  were  adopted  in  docket 
20120,  2d  report  and  order  adopted  July  27, 
1976;  released  July  29,  1976  (41  FR  32678;  60 
FCX)  2d  762)  and  memorandum  opinion  and 
order  adopted  Oct.  18,  1978,  released  Oct. 
28,  1976  (41  FR  47445;  62  FCX)  2d  646). 
These  revised  technical  standards  went  into 
effect  on  Sept.  10. 1976. 

■Technical  standards  were  imposed  on  CR 
receivers  and  the  receiver  part  of  a  CB  radio 
(transceiver)  in  docket  20746,  1st  report  and 
order  adopted  July  27,  1976,  released  Aug.  4, 
1976  (41  FR  32590;  60  FCC  2d  687)  and 
memorandum  opinion  and  order  adopted 
Oct.  18.  1976,  released  Oct.  28,  1976  (41  FR 
47442;  62  FCC  2d  623).  These  new  receiver 
standards  went  into  effect  on  Sept.  10.  1976. 

‘“In  the  matter  of  manufacture  and  sale 
of  23-channel  class  D  citizens  band  equip¬ 
ment  that  was  type  accepted  prior  to  Sept. 
10,  1976."  Order  adopted  Aug.  1,  1977, 
denies  request  to  establish  a  cut-off  for  im¬ 
portation  and  reaffirms  the  Jan.  1.  1978, 
marketing  cut-off  date,  FCC  77-562.  Simul¬ 
taneously.  the  Commission  on  Aug.  1,  1977, 
issued  a  public  notice  (FCC  77  -563)  caution¬ 
ing  and  reminding  manufacturers  and  im¬ 
porters  that  manufacture  of  23-channel  CB 
radios  must  be  terminated  not  later  than 
Aug.  1,  1977,  and  marketing  not  later  than 
Jan.  1. 1978. 

*“In  the  matter  of  petitions  to  extend  the 
sales  cut-off  date  for  certain  CB  radios.” 
Order  adopted  Aug.  24,  1977,  extended  the 
sales  cut-off  date  to  hand  held  CB  radios  (as 
defined  in  par.  12  of  the  order)  and  denied 
an  extension  of  sales  cut-off  for  all  other 
(23-channel)  CB  radios,  FCC  77-586;  66  FCC 
2d  139. 

’“In  the  matter  of  petitions  to  extend  the 
Jan.  1,  1978,  sales  cut-off  date  for  23-chan¬ 
nel  CB  radios  and  CB  receiver/converters.” 
Order  adopted  Nov.  9,  1977,  denied  the  peti¬ 
tions.  FCC  77-768;  66  FCC  2d. 


nary  1,  1978,  marketing  cut-off  date. 
With  the  exception  of  hand  held  CB 
radios*  which  presented  exceptional 
circumstances,  the  Commission  has 
denied  all  requests  for  waiver  and  has 
consistently  maintained  that  market¬ 
ing  of  23-channel  CB  radios  must  be 
terminated  not  later  than  January  1. 
1978.  Our  most  recent  denial  (Order  of 
November  9,  1978)  was  affirmed  on 
review  by  the  court.* 

The  Davidson  Petition 

4.  Davidson  explains  that  it  sells  CB 
radios  at  wholesale  and  at  retail  and 
that  in  1977  it  had  sold  17,129  40-chan¬ 
nel  units  and  89,933  23-channel  units 
(Davidson  exhibit  A).  In  connection 
with  its  established  policy  of  guaran¬ 
teeing  customer  satisfaction,  Davidson 
states  that  it  accepts  return  of  defec¬ 
tive  equipment  and  either  refunds  the 
customer’s  money  or  exchanges  the  re¬ 
turned  merchandise  for  new-  equip¬ 
ment  from  stock.  In  the  case  of  deal¬ 
ers,  Davidson  accepts  return  of  defec¬ 
tive  merchandise  and  issues  a  credit 
for  such  equipment.  Davidson  then 
ships  such  returned  equipment  to  the 
manufacturer  for  repair.  Upon  repair 
the  equipment  is  returned  to  Davidson 
and  is  sold  as  used  equipment.  In  a  set 
of  exhibits  attached  to  its  petition  Da¬ 
vidson  shows  that  during  1977,  490  40- 
channel  units  and  1,741  23-channel 
units  were  returned  to  the  manufac¬ 
turer  for  repair,  and  that  as  of  Decem¬ 
ber  31,  1977,  140  40-channel  and  309 
23-channel  units  had  not  yet  been  re¬ 
turned  to  Davidson.  To  allow  it  to  con¬ 
tinue  its  practice  of  exchan^ng  and 
repairing  defective  23-channel  CB 
radios,  Davidson  requests  the  Commis¬ 
sion  either  to  waive  the  January  1. 
1978,  marketing  cut-off  date  or  to  con¬ 
strue  the  term  "marketing"  not  to 
apply  to  such  used  equipment. 

The  Colorado  Pawnbrokers  Petition 

5.  The  Colorado  Pawnbrokers  Asso¬ 
ciation  represents  39  licensed  pawn¬ 
brokers  in  the  State  of  Colorado 
which  constitutes  80  percent  of  the 
pawnbrokers  in  that  State.  Under 
Colorado  law.  the  petitioner  explains, 
no  pawnbroker  shall  sell  any  pl^ge  in 
his  possession  until  6  months  after 
maturity  of  the  loan  or  until  the  pled¬ 
gor  has  been  given  10  days  notice  by 
mail  of  the  time  within  which  the 
pledge  shall  be  redeemed.  The  petition 
explains  that  data  collected  from  the 
Association  members  shows  that  they 
hold  749  23-channel  CB  radios  under 
pledge  which  are  not  yet  available  to 
be  sold.  They  also  hold  376  23-channel 
CB  units  that  have  become  available 
for  sale  since  January  1, 1978. 

6.  The  petition  explains  further  that 
experience  indicates  that  about  80  per¬ 
cent  of  the  pawned  CB  radios  would 


*  Arthur  Fulmer,  Inc.,  v.  F<7C,  D.C.  C:ir.  No. 
77-2064. 
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ordinarily  be  redeemed  by  their 
owners.  However,  it  appears  that 
public  notice  of  the  FCC  niling*  is 
causing  a  substantial  reduction  in  the 
number  of  redemptions.  Estimating 
that  $20  was  advanced  on  each  CB 
radio  that  was  pawned,  petitioner 
states  that  the  units  now  or  soon  to  be 
available  for  sale  represent  an  out  of 
pocket  loss  of  $22,500. 

7.  Petitioner  explains  that  the  ad¬ 
vance  of  money  by  a  pawnbroker  is 
not  a  typical  loan.  Such  a  loan  has  no 
maturity  date  and  continues  indefi¬ 
nitely  as  long  as  interest  is  paid  and 
the  pledge  is  not  redeemed.  The  pawn¬ 
broker  has  no  control  over  the  maturi¬ 
ty  of  the  loan  and  is  powerless  to  re¬ 
quire  new  security.  If  the  borrower 
chooses  not  to  repay  his  loan  and 
abandons  the  pledged  property,  the 
borrower  has  no  further  obligation  to 
the  pawnbroker  and  the  pawnbroker 
has  no  further  recourse  against  the 
borrower.  The  pawnbroker’s  only  way 
to  recover  the  money  he  loaned  is  to 
sell  the  unredeemed  pledge. 

8.  Referring  to  the  Commission’s 
order  of  November  9,  1977,*®  petitioner 
alleges  that  the  reference  to  “ade¬ 
quate  notice’’  in  paragraph  9  of  that 
order  cannot  appropriately  be  applied 
to  pawnbrokers,  since  they  do  not  fit 
the  description  of  parties  “involved  in 
CB  marketing”  and  that  granting  the 
requested  waiver  would  not  constitute 
unwarranted  favoritism  on  behalf  of 
pawnbrokers  in  view  of  the  vuiique 
characteristics  of  the  pawnbroking 
business  and  the  legal  restrictions 
under  which  pawnbrokers  operate. 

’The  Pathcom  Filing 

9.  Pathcom  urges  the  Commission  to 
grant  the  waiver  requested  by  David¬ 
son  and  extend  this  waiver  to  all  the 
retailers  who  follow  the  business  prac¬ 
tice  described  by  Davidson  in  its  peti¬ 
tion.  Pathcom  points  out  that  in  many 
States,  a  retailer  is  required  to  refund 
the  cost  of  inoperable  equipment  and 
in  almost  all  States  a  consumer  seek¬ 
ing  redress  from  small  claims  court 
action  effectively  force  the  retailer  to 
refund  money. 

10.  Pathcom  recognizes  that  the 
intent  of  the  “new  type  of  regula¬ 
tion”  “  was  to  stop  the  continued  pro¬ 
liferation  of  interference  causing  de¬ 
vices.  It  argues,  however,  that  a  used 


*The  petition  does  not  indicate  which 
FCC  ruling  is  referred  to.  It  may  be  as¬ 
sumed  that  the  term  FCC  ruling  encom¬ 
passes  the  several  FCC  orders  that  estab¬ 
lished  the  new  technical  specifications  and 
the  manufacturing  and  marketing  cut-off 
dates  for  23-channel  CB  radios,  and  the 
orders  that  denied  waiver  or  extension  of 
the  marketing  cut-off  date. 

“*See  footnote  7  above. 

“Presumably  the  Commission’s  new  tech¬ 
nical  standards  for  CB  radios  and  the  manu¬ 
facturing  and  marketing  cut-off  dates  for 
23-channel  CB  radios. 


CB  radio  is  already  on  the  air  and  as 
such  its  repair  does  not  constitute  a 
new  potential  source  for  interference. 
Finally,  Pathcom  argues,  that  denial 
of  the  instant  petitions  will  work  an 
additional  hardship  particularly  on' 
the  smaller  retailers  who.  having  suf¬ 
fered  by  not  being  able  to  sell  after 
January  1,  1978,**  the  new  23-channel 
CB  radios  they  had  in  stock,  will  be 
compelled  to  take  further  losses  if 
they  are  not  permitted  to  sell  as  used 
equipment  the  repaired  23-channel  CB 
radios  that  had  been  taken  back  from 
their  customers  under  warranty. 

Commission  Decision 

11.  Let  us  turn  first  to  Davidson. 
The  business  practice  of  taking  back 
inoperable  equipment,  returning  such 
equipment  to  the  manufacturer  for 
repair  and  subsequently  selling  this 
equipment  as  “used  equipment”  is  pre¬ 
cisely  the  business  practice  described 
by  Montgomery  Ward  in  its  petition 
that  was  considered  and  denied  in  the 
Commission’s  order  of  August  24, 
1977.  •» 

12.  Davidson  is  silent  on  the  interfer¬ 
ence  potential  of  the  used  23-channel 
CB  radios  it  is  seeking  to  sell  after 
January  1,  1978.  However,  Pathcom  in 
supporting  Davidson,  argues  that  the 
used  equipment  is  already  on  the  air 
and  therefore  does  not  constitute  a 
new  potential  source  of  interference. 
The  Commission  cannot  agree  with 
Pathcom.  A  transaction  in  which  Da¬ 
vidson  (or  for  that  matter  any  other 
retailer)  takes  back  a  defective  piece 
of  equipment,  has  it  repaired  and  re¬ 
turns  the  repaired  equipment  to  the 
purchaser,  is  not  a  sale  that  is  covered 
by  our  marketing  cut-off  regulation. 
Similarly,  the  exchange  of  a  working 
unit  for  a  defective  unit  would  not  be 
considered  marketing.  This  interpreta¬ 
tion  is  set  out  in  paragraph  10  of  our 
public  notice  of  January  30.  1978; 
“Marketing  of  23-channel  CB  radios” 
(FCC  No.  96235). >♦ 

13.  However,  where  the  dealer  takes 
back  a  defective  23-channel  unit,  has  it 
repaired  and  then  seeks  to  sell  it  as 
used  equipment  to  a  new  purchaser, 
such  a  transaction  is  considered  mar¬ 
keting  and  is  prohibited  after  January 


“See  footnote  7  above. 

“See  footnote  6  above. 

“Item  10  of  this  public  notice  states:- 

If  a  customer  purchases  a  23-channel 
radio  before  Jan.  1,  1978,  and  the  radio  is 
defective,  can  the  dealer  exchange  the  radio 
or  repair  it? 

Both  of  these  actions  would  be  allowable. 
Repairs  to  the  radios  are  not  prohibited.  In 
the  case  of  an  exchange  program  to  supply 
the  customer  with  a  working  radio  in  place 
of  a  defective  unit,  this  would  not  be  consid¬ 
ered  marketing  by  the  Commission  as  the 
customer  would  still  be  in  possession  of  the 
same  type  of  unit  that  was  originally  pur¬ 
chased  before  the  cut-off  date.  However,  the 
dealer  would  not  be  permitted  to  sell  the 
unit  he  took  in  exchange. 


1.  1978.  This  last  transaction  docs  con¬ 
stitute  a  new  potential  source  of  inter¬ 
ference.  Pathcom’s  assertion  to  the 
contrary,  and  allowing  the  sale  of  such 
a  piece  of  used  equipment  would  fly  in 
the  face  of  the  Commission’s  decision 
to  remove  interference  capable  equip¬ 
ment  from  the  market  place  at  the 
earliest  possible  time. 

14.  The  Colorado  Pawnbrokers  argue 
that  they  are  caught  in  a  bind  be¬ 
tween  the  Commission’s  regulation 
that  prohibits  the  sale  of  an  aban¬ 
doned  pledge  (a  23-channel  CIB  radio) 
to  redeem  the  loan  that  had  been 
made  thereon  and  the  Colorado  State 
law  that  prohibited  the  timely  sale  of 
such  pledge.  Moreover,  they  argue 
that  the  pawnbrokers  did  not  receive 
adequate  notice.  The  pawnbrokers 
argue  that  they  do  not  fit  the  descrip¬ 
tion  of  parties  “involved  in  CB  market¬ 
ing”  and  cannot  be  expected  to  be 
knowledgeable  of  trade  publications  in 
which  the  lian  against  marketing  of 
pre-September  10.  1976  was  discussed. 

15.  'The  Commission  is  sympathetic 
to  the  pawnbroker’s  dilemma  but 
cannot  accept  the  argument  that  it  is 
due  to  lack  of  notice  concerning  the 
marketing  cut-off  date.  Our  Orders  of 
August  1976“  which  established  this 
cut-off  date  were  properly  publicized 
in  the  Federal  Register  in  accordance 
with  established  Federal  rulemaking 
procedures'®  and  parties  affected  are 
charged  with  notice.*’  Moreover,  as  we 
pointed  out  in  paragraph  9  of  our 
Order  of  November  9,  1977,*®  these 
rules  were  widely  publicized  not  only 
in  trade  publications  but  also  in  publi¬ 
cations  of  general  circulations. 

16.  While  it  may  be  technically  cor¬ 
rect  that  pawnbrokers  are 'not  “in¬ 
volved  in  CB  marketing”  as  alleged,  it 
would  appear  that  a  pawnbroker  must 
have  a  good  knowledge  of  the  market 
value  of  a  CB  radio  (or  of  any  other 
item  that  he  accepts  as  security  for  a 
loan)  if  he  is  to  succeed  in  his  busi¬ 
ness.  It  can  be  expected  therefore  that 
a  pawnbroker  would  take  whatever 
measures  are  available  under  the  law 
to  protect  his  loan.  In  this  connection 
we  note  that  the  1973  Colorado  Re¬ 
vised  Statutes  12-56-112  set  out  a  pro¬ 
cedure  for  the  pawnbroker  to  termi¬ 
nate  a  loan. 

17.  The  Colorado  Pawnbrokers’  and 
Davidson’s  argiunents  for  relief  ap¬ 
peared  to  be  largely  based  on  financial 
hardship  and  economic  loss.  We  have 
not  been  persuaded  by  similar  argu¬ 
ments  in  our  consideration  of  earlier 
requests  for  waiver  or  extension  of  the 
marketing  cut-off  date.*®  Nor  are  we 
persuaded  in  this  instance.  In  setting 
the  marketing  cut-off  date  at  January 


“See  footnotes  3  and  4  above. 
“5  U.S.C.  552  (D)  and  (E). 

•’44  U.S.C.  1507. 

“See  footnote  7  above. 

'*See  footnotes  5,  6  and  7  above. 
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1,  1978  we  recognized  that  some  hard¬ 
ship  and  financial  loss  would  occur. 
We  must  reiterate  that: 

The  dates  chosen  [August  1,  1977  for  ter¬ 
mination  of  manufacture  and  January  1. 
1978  for  termination  of  sales]  represented 
however  what  was  and  is  believed  to  be  a 
reasonable  compromise  between  the  alter¬ 
natives  of  providing  the  lowest  level  of  in¬ 
terference  potential  on  the  one  hand  and  a 
total  loss  or  toaste  of  untold  dollars  of  inven¬ 
tory  of  components,  parts  and  finished  sets 
on  the  other,  (italic  supplied.)  ** ' 

18.  The  need  to  reduce  the  potential 
interference  to  television,  the  land 
mobile  service,  and  others  is  overrid¬ 
ing.  Neither  of  the  petitioners  had 
challenged  this  need.  The  loss  asserted 
to  be  sustained  by  petitioners  is  no 
greater  and  in  many  cases  less  than 
that  claimed  by  earlier  petitioners 
who  were  denied.  The  Commission 
must  insist  therefore  that  the  January 
1.  1978  marketing  cut-off  date  for  23- 
channel  CB  radios  must  stand. 

19.  In  view  of  the  above  the  petitions 
by  Davidson.  Heilig-Meyers  and  the 
Colorado  Pawnbrokers  are  denied. 

Federal  Communications 
Commission, 

William  J.  Tricarico, 

Secretary. 

Appendix 

PETITION  FOR  WAIVER 

Davidson  Supply  Co.,  petition  filed  January 
30,  1978,  by  attorney  Kenneth  R.  Keller 
of  Tuggle,  Duggins,  Meschan,  Thornton  A 
Elrod,  PA.,  228  West  Market  Street, 
Greensboro.  N.C.  27402. 

Colorado  Pawnbrokers  Association,  petition 
filed  February  3, 1978,  by  attorney  Wilton 
W.  Cogswell  III.  Min^  Exchange  Build¬ 
ing,  Colorado  Springs,  Colo.  80903. 
Heilig-Meyers  Co.,  petition  filed  March  24. 
1978,  by  attorney  Larry  M.  Goodall  of 
McGuire,  Woods  &  Battle,  Ross  Building. 
Richmond,  Va.  23219 

Texas  Pawnbrokers  Association,  comment 
filed  February  24,  1978,  with  supplement 
on  April  7.  1978,  by  attorney  Stephen  A. 
Goldberg  of  Hogan  A  Hartson,  815  Con¬ 
necticut  Avenue  NW.,  Washington,  D.C. 
20006.  (These  filings  are  labeled  comment 
and  supplement  to  comments,  but  for  all 
practical  purposes,  these  filings  constitute 
a  petition  to  exempt  CB  radios  held  by 
members  of  the  Texas  Pawnbrokers  Asso¬ 
ciation  from  the  January  1,  1978,  market¬ 
ing  cut-off  date.) 

COMMENTS 

Pathcom.  Inc.,  24049  South  Frampton 
Avenue,- Harbor  City,  Calif.  90710;  letter 
dated  February  14. 1978. 

Capitol  Loans,  774  Poplar  Avenue,  Mem¬ 
phis,  Tenn.  38105;  letter  dated  February  4, 
1978  (although  not  strictly  a  comment  in 
this  proceeding,  this  letter  essentially  asks 
for  the  same  relief  requested  by  the  Colo¬ 
rado  Pawnbrokers  Association). 


"FCC  Order  of  Aug.  1,  1978  at  Paragraph 
5.  See  footnote  5  above. 


Dissenting  Statement  of  Commissioner 
Margita  E.  White 

IN  RE  ORDER  DENTING  EXTENSION  OP 
MARKETING  CUT-OFP  DATE  FOR  USED  CB  RADIOS 

I  dissent  to  the  majority’s  decision  to  deny 
an  extension  of  the  marketing  cut-off  date 
for  used  23-channel  CB  radios  for  the  same 
reasons  that  I  stated  in  my  dissent  to  the 
original  order  denying  an  extension  of  the 
marketing  cut-off  date  for  new  CB  equip¬ 
ment.  See  my  dissenting  statement  In  the 
Matter  of  Petitions  To  Extend  the  January 
1,  1978,  Sales  Cut-Off  Date  for  23-Channel 
CB  Radios  and  CB  Receiver/Converters, 
FCC  77-768  (released  November  30, 1977). 

[FR  Doc.  78-12397  FUed  5-5-78;  8:45  am] 


[6210-01] 

FEDERAL  RESERVE  SYSTEM 
6ERIN6  NATIONAL  CO. 

Formation  of  Bonk  Holding  Company 

Gering  National  Co.,  Gering,  Nebr., 
has  applied  for  the  Board’s  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
by  acquiring  80  percent  or  more  of  the 
voting  shares  of  Gering  National  Bank 
dc  Trust  Co.,  Gering,  Nebr.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Gering  National  Co.,  Gering,  Nebr., 
has  also  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(cK8))  and  section 
225.4(bK2)  of  the  Board’s  Regulation 
Y  (12  CFR  225.4(b)(2)),  for  permission 
to  acquire  voting  shares  of  Pioneer 
Saving  Co.,  Gering,  Nebr.  Notice  of 
the  application  was  published  on  April 
6,  1978,  in  the  Gering  Courier,  a  news¬ 
paper  circulated  in  Gering,  Nebr. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activi¬ 
ties  of  operating  an  industrial  loan 
and  investment  company  pursuant  to 
the  laws  of  the  State  of  Nebraska,  in¬ 
cluding  the  issuance  of  paid-up  certifi¬ 
cates  of  indebtedness,  installment  cer¬ 
tificates  of  indebtedness  and  making 
single  payment  demand  loans,  consum¬ 
er  loans,  commercial  loans  and  first 
and  second  mortgages  on  real  estate; 
and  acting  as  insurance  agent  for  the 
sale  of  single  and  Joint  decreasing 
term  credit  life  insurance  and  credit 
accident  and  health  insurance  and 
level  term  credit'  life  insurance  on 
single  payment  demand  notes.  Such 
activities  have  been  specified  by  the 
Board  in  section  225.4(a)  of  Regula¬ 
tion  Y  as  permissible  for  bank  holding 
companies,  subject  to  Board  appmval 
of  individual  proposals  in  accordance 
with  the  procedures  of  section 
225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con¬ 
summation  of  the  proposal  can  ’’rea¬ 
sonably  be  expected  to  produce  bene¬ 


fits  to  the  public,  such  as  greater  con¬ 
venience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos¬ 
sible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in¬ 
terests,  or  unsoimd  banking  practices.” 
Any  request  for  a  hearing  on  this 
question  should  be  accompanied  by  a 
statement  summarizing  the  evidence 
the  person  requesting  the  hearing  pro¬ 
poses  to  submit  or  to  elicit  at  the  hear¬ 
ing  and  a  statement  of  the  reasons 
why  this  matter  should  not  be  re¬ 
solved  without  a  hearing. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Kansas  City. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later 
than  June  1.  1978. 

Board  of  Governors  of  the  Federal 
Reserve  System.  May  2,  1978. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.  78-12403  Filed  5-5-78;  8:45  am] 


[6210-01] 

NEW  HAMPTON  BANCSHARES,  INC 
Formation  of  Bonk  Holding  Company 

New  Hampton  Bancshares,  Inc.,  New 
Hampton,  Mo.,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842  (a)(1))  to  become  a  bank 
holding  company  by  acquiring  87.2 
percent  of  the  voting  shares  (including 
directors’  qualifying  shares)  of  First 
State  Bank  of  New  Hampton,  New 
Hampton,  Mo.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Kansas  City.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Secre¬ 
tary.  Board  of  Governors  of  the  Feder¬ 
al  Reserve  System,  Washington.  D.C. 
20551  to  be  received  no  later  than  May 
31, 1978. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  1,  1978. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.  78-12404  FUed  5-5-78;  8:45  am] 
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[3510-25] 

FOREIGN-TRADE  ZONES  BOARD 

[Docket  No.  4-78] 

FOREIGN-TRADE  ZONE— ORLANDO,  FLA. 

Application  and  Pubiic  Haaring 

Notice  is  hereby  Riven  that  an  appli¬ 
cation  has  been  submitted  to  the  For¬ 
eign-Trade  Zones  Board  (the  Board) 
by  the  Greater  Orlando  Aviation  Au¬ 
thority  (Aviation  Authority),  a  public 
agency  of  the  City  of  Orlando,  re¬ 
questing  a  grant  of  authority  for  the 
establishment  of  a  general-purpose 
foreign-trade  zone  in  the  City  of  Or¬ 
lando,  within  the  Orlando  Customs 
port  of  entry.  The  application  was  sub¬ 
mitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act  of  1934, 
as  amended  (19  U.S.C.  81a-81u),  and 
the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  May 
1,  1978.  The  applicant  is  authorized  to 
make  this  proposal  under  Chapter  75- 
464,  Laws  of  Florida,  Acts  of  1975. 

The  proposal  calls  for  the  establish¬ 
ment  of  a  201-acre  general-purpose 
foreign-trade  zone  at  the  Orlando  In¬ 
ternational  Airport,  about  8  miles 
south  of  downtown  Orlando.  Owned 
by  the  City  of  Orlando,  the  proposed 
zone  area  has  been  assigned  to  the 
Aviation  Authority  for  development. 
At  the  outset  of  zone  operations,  the 
Aviation  Authority  plans  to  use  an  ex¬ 
isting  warehouse  (Building  437),  locat¬ 
ed  at  Florida  Road  and  9th  Street. 
Other  parcels  within  the  201 -acre  site 
will  be  activated  as  the  need  arises. 
The  airport  site  is  also  served  by  high¬ 
way  and  rail. 

The  application  contains  economic 
data  and  information  concerning  the 
need  for  zone  services  in  the  Orlando 
area.  Several  firms  have  indicated 
their  intention  to  use  the  zone  for 
storage,  testing,  repackaging,  exhibi¬ 
tion,  and  distribution  activities. 
Among  the  initial  zone  users  are  firms 
involved  in  a  variety  of  products,  in¬ 
cluding  sporting  goods,  electronic 
equipment,  agricultural  equipment, 
scientific  instruments,  graphic  sup¬ 
plies,  and  automotive  and  aircraft 
parts. 

In  accordance  with  the  Board's  regu¬ 
lations,  an  Examiners  Committee  has 
been  appointed  to  investigate  the  ap¬ 
plication  and  report  thereon  to  the 
Board.  The  Committee  consists  of: 
Hugh  J.  Dolan  (Chairman),  Office  of 
the  Secretary,  U.S.  Department  of 
Commerce,  14th  and  E  Streets  NW., 
Washington,  D.C.  20230;  James  R. 
Cahill,  Director.  Inspection  and  Con¬ 
trol  Division,  U.S.  Customs  Service, 
Region  IV,  7370  Northwest  36th 
Street.  Miami.  Fla.  33166;  and  Col. 
Donald  A.  Wisdom.  District  Engineer, 
U.S.  Army  Engineer  District,  Jackson¬ 
ville,  P.O.  Box  4970,  Jacksonville.  Fla. 
32201. 


In  connection  with  its  investigation 
of  the  proposal,  the  Examiners  Com¬ 
mittee  will  hold  a  public  hearing  on 
June  7,  1978,  beginning  at  9  a.m.,  in 
the  City  Council  Chambers.  2nd  Floor, 
City  Hall,  400  S.  Orange  Avenue,  Or¬ 
lando.  Fla.  The  purpose  of  the  hearing 
is  to  help  inform  Interested  persons 
about  the  proposal,  to  provide  an  op¬ 
portunity  for  their  expression  of 
views,  and  to  obtain  information 
useful  to  the  examiners. 

Interested  persons  or  their  represen¬ 
tatives  are  invited  to  present  their 
views  at  the  hearing.  Such  person 
should,  by  May  31,  notify  the  Board’s 
Executive  Secretary,  in  writing  at  the 
address  below,  of  their  desire  to  be 
heard.  In  lieu  of  an  oral  presentation, 
written  statements  may  be  submitted 
in  accordance  with  the  Board’s  regula¬ 
tions  to  the  Examiners  Committee, 
care  of  the  Executive  Secretary,  at 
any  time  from  the  date  of  this  notice 
through  July  7.  1978.  The  submission 
of  evidence  is  not  desired  during  the 
posthearing  period  unless  it  is  clearly 
shown  that  the  matter  is  new  and  ma¬ 
terial  and  that  there  are  good  reasons 
why  it  could  not  be  presented  at  the 
hearing.  A  copy  of  the  application  and 
accompanying  exhibits  will  be  availa¬ 
ble  during  this  time  for  public  inspec¬ 
tion  at  each  of  the  following  locations: 

Port  Director,  U.S.  C^ustoms  Service.  9955 
Benford  Road,  Orlando.  Fla.  32309. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  n.S.  Department  of 
Commerce,  Room  6886-B.  14th  and  E 
Streets  NW..  Washington,  D.C.  20230. 

Dated:  May  3, 1978. 

John  J.  Da  Ponte,  Jr. 

Executive  Secretary. 

[FR  Doc.  78-12435  Filed  5-5-78;  8:45  am] 


[4310-84] 

DEPARTMENT  OF  THE  INTERIOR 

Ruraau  af  Land  Management 

[AA-6987-A.  AA-6987-B  and  AA-6987-D] 

ALASKA  . 

Alaska  Native  Claims  Selection 

On  January  27,  1974',  Yak-Tat 

Kwaan  Inc.,  for  the  Native  village  of 
Yakutat,  filed  selection  application 
AA-6987-A;  wi  December  12,  1974, 
filed  selection  application  AA-6987-B; 
and  on  December  16,  1974,  filed  selec¬ 
tion  application  AA-6987-D  under  the 
provisions  of  section  16(b)  of  the 
Alaska  Native  Claims  Settlement  Act 
of  December  18.  1971  (85  Stat.  688, 
708;  43  U.S.C.  1601,  1615  (Supp.  V. 
1975)),  for  the  surface  estate  of  lands 
located  in  the  Tongass  National  Forest 
in  the  Yakutat  area. 

As  to  the  lands  described  below,  the 
applications,  as  amended,  are  properly 
filed  and  meet  the  requirements  of  the 


Alaska  Native  Claims  Settlement  Act 
and  of  the  regulations  issued  pursuant 
thereto.  These  lands  do  not  include 
any  lawful  entry  perfected  under  or 
being  maintained  in  compliance  with 
Federal  laws  leading  to  acquisition  of 
title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  described  lands, 
selected  pursuant  to  section  16(b).  ag¬ 
gregating  approximately  20,003  acres 
is  considered  proper  for  acquisition  by 
Yak-Tat  Kwaan  Inc.  and  is  hereby  ap¬ 
proved  for  conveyance  pursuant  to 
section  14(b)  of  the  Alaska  Native 
Claims  Settlement  Act: 

U.S.  Survey  3589,  Alaska.  Lots  1,  2,  3,  4,  5. 
S-A,  8,  9  and  10,  situated  on  the  southerly 
shore  of  Monti  Bay.  approximately  V4  mile 
southwest  of  Yakutat. 

U.S.  Survey  3590,  Alaska,  Lots  D,  J,  K.  L, 
L-1  and  N.  situated  on  the  southerly  shore 
of  Monti  Bay.  approximately  V4  mile  south 
of  Yakutat. 

Containing  9.46  acres. 

Copper  River  Meridian,  Alaska  (Surveyed) 
T.  27  S..  R.  33  E.. 

Sec.  1,  Lots  1  to  20,  inclusive,  WViSWVi, 
all; 

Sec.  2,  Lots  1  to  4,  inclusive,  SEV«SEV4.  all; 

Sec.  10.  Lots  1.  2  and  3.  SEy4SEV4.  all; 

Sec.  11.  Lots  1  to  8,  inclusive,  NEy4NEV'4. 

SWV4,  swy4SEV4.  au: 

Sec.  12,  Lots  1  to  21,  inclusive,  all; 

Sec.  13.  Lots  1  to  7,  inclusive,  all; 

Sec.  14,  Lots  1  to  11,  inclusive,  all; 

Sec.  15,  Lots  1  to  5,  inclusive,  EV^N£y4.  all; 

Sec.  22,  Lot  1.  all: 

Sec.  23.  Lots  1  to  5,  inclusive.  Lot  6  exclud¬ 
ing  AA-12392,  request  for  designation  as 
section  3(e),  Alaska  Native  Claims  Set¬ 
tlement  Act.  for  1  acre,  Khantaak  Light¬ 
house; 

Sec.  24,  Lots  1  and  2; 

Sec.  26,  Lots  1  to  4,  inclusive; 

Sec.  27,  Lots  4  to  7,  inclusive.  SV^SWy4: 

Sec.  34,  Lots  1  to  8,  inclusive,  NEy4. 
EV4Nwy4,  Nv^SEy4: 

Sec.  35,.  Lots  1  to  5.  inclusive.  SyiNEy4. 

Nwy4NEy4.  Nwy4.  Nvisvi; 

Sec.  36,  Lots  1  to  8,  inclusive,  SViNWy4. 

Nv4swy4. 

Containing  3,763.25  acres. 

T.  27  S.,  R.  34  E., 

Sec.  1,  Lots  1  to  4,  inclusive.  E%. 
NEy4SWy4.  SViSWy4.  all; 

Sec.  2,  Lots  1.  2  and  3,  SEy4SEy4.  aU; 

Sec.  4,  Lots  1,  2  and  3,  all; 

Sec.  5.  Lots  1  to  13.  inclusive,  NWy4NEy4, 
SEy4SEy4.  aU; 

Sec.  6,  Lots  1  to  15,  inclusive,  all; 

Sec.  7.  Lots  1  to  12,  inclusive,  all; 

Sec.  8,  Lots  1  to  11.  inclusive,  NViNEy4.  all; 

Sec.  9.  Lots  1  to  5.  inclusive,  all; 

Sec.  10.  Lots  1  to  5,  inclusive.  SEy4NEy4. 
EViSEy4.  aU: 

Sec.  11.  Lot  1.  EVt.  NEy4NWy4.  S%NW%. 
swy4,  aU; 

Secs.  12, 13  and  14.  all; 

Sec.  15.  Lots  1  to  6.  inclusive,  NEy4NEy4. 
sv4NEy4,  SEy4Nwy4,  NEy4Swy4.  sevi, 
aU; 

Sec.  16,  Lots  1,  2  and  3,  all; 

Sec.  17.  Lots  1  to  10.  inclusive,  Wi4EVi, 
SEy4NWVi.  EV4SWy4,  all; 

Sec.  18,  Lots  1  to  8,  inclusive: 

Sec.  19,  Lot  1: 
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Sec.  20,  Lots  1  to  6.  Inclusive,  NEt4, 
EVtNWt4,  NEV4SWVi,  N%SEV4, 
SEWSE%; 

Sec.  21,  Lots  1,  2  and  4,  SWy4NWV4, 
WV4SW%,  EV4SEV4; 

Sec.  22,  Lots  1  and  2,  EVt,  S%NWy4,  SWy4, 
all; 

Secs.  23  to  28,  inclusive,  all; 

Sec.  29,  Lots  1  to  4,  inclusive,  EV4EV4; 

Sec.  31,  Lots  1  to  4,  inclusive: 

Sec.  32,  Lots  1  to  6,  inclusive,  EVtNEt4; 

Sec.  33,  Lot  1.  NV4,  NVtSWy4,  SEy  swy4, 
SEy4; 

Secs.  34,  35  and  36,  all. 

Containing  14,312.99  acres. 

Aggregating  18,085.70  acres. 

Copper  River  Meridian,  Alaska 
(Unsurveted) 

T.  27  S.,  R.  33  E., 

Sec.  24,  unsurveyed  portion  of  island  ad¬ 
joining  U.S.  Survey  400. 

Containing  approximately  5  acres. 

T.  26  S.,  R.  34  E., 

Secs.  13  and  23  (fractional),  all; 

Sec.  25,  W%NE%,  NWy4,  NV4SW%, 

swy4swy4: 

Secs.  26  and  35  (fractional),  all; 

Sec.  36,  WV4NWV^,  SV^Wy4  (fractional). 
SEV4. 

Containing  approximately  1,005  acres. 

T.  28  S.,  R.  34  E., 

Sec.  6,  N^. 

Containing  approximately  316  acres. 

T.  27  S.,  R.  35  E., 

Sec.  17,  NWy4NEy4,  NWy4; 

Sec.  18,  NEV4,  SWy4,  NV^SEy4. 

Containing  approximately  592  acres. 

Aggregating  approximately  1,918  acres. 

The  conveyance  issued  for  the  sur¬ 
face  estate  of  the  lands  described 
above  shall  contain  the  following  res¬ 
ervations  to  the  United  States: 

1.  As  to  the  lands  in  T.  27  S.,  R.  34  E., 
Copper  River  Meridian,  the  highway  ease¬ 
ment  deed,  AA-12407,  dated  February  16, 
1967,  issued  by  the  Bureau  of  Public  Roads. 

U. S.  Department  of  Commerce  with  the 
concurrence  of  the  D.S.  Forest  Service  for  a 
right-of-way  for  a  Federal  Aid  Highway.  Act 
of  August  27,  1958,  as  amended,  23  UH.C. 
317; 

2.  The  subsurface  estate  therein,  and  all 
rights,  privileges,  immunities,  and  appurte¬ 
nances,  of  whatsoever  nature,  accuring  unto 
said  estate  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 1971 
(85  Stat.  688,  704;  43  UH.C.  1601,  1613(f) 
(Supp.  V.  1975));  and 

3.  Pursuant  to  section  17(b)  of  the  Alaska 
Native  Claims  Settlement  Act  of  December 
18.  1971  (85  Stat.  688,  708;  43  U.S.C.  1601, 
1616(b)  (Supp.  V,  1975)),  the  following 
public  easements,  referenced  by  easement 
Identification  number  (EIN)  on  the  ease¬ 
ment  maps  in  case  file  AA-6987-EE,  are  re¬ 
served  to  the  United  States  and  subject  to 
further  regulation  thereby: 

a.  (EIN  1  C5,  Dl.  D9)  A  continuous  linear 
easement  twenty-five  (25)  feet  in  width 
upland  of  and  parallel  to  the  mean  high  tide 
line  in  order  to  provide  access  to  and  along 
the  marine  coastline  and  use  of  such  shore 
for  purposes  such  as  beaching  of  watercraft 
or  aircraft,  travel  along  the  shore,  recrea¬ 
tion,  and  other  similar  uses.  Deviations  from 


the  waterline  are  permitted  when  specific 
conditions  so  require.  e.g.,  impassable  topog¬ 
raphy  or  waterfront  obstruction.  This  ease¬ 
ment  is  subject  to  the  right  of  the  owner  of 
the  servient  estate  to  build  upon  such  ease¬ 
ment  a  facility  for  public  or  private  pur¬ 
poses,  such  right  to  be  exercised  reasonably 
and  without  undue  or  unnecessary  interfer¬ 
ence  with  or  obstruction  of  the  easement. 
When  access  along  the  marine  coastline 
easement  is  to  be  obstructed,  the  owner  of 
the  servient  estate  will  be  obligated  to 
convey  to  the  United  States  an  acceptable 
alternate  access  route,  at  no  cost  to  the 
United  States,  prior  to  the  creation  of  such 
obstruction. 

b.  (EIN  3  Cl,  C3,  Dl.  D3,  O)  An  easement 
sixty  (60)  feet  in  width  for  an  existing  road 
from  Takutat  to  the  west  boimdary  of  sec¬ 
tion  27,  T.  27  S.,  R.  33  E..  Copper  River  Me¬ 
ridian.  The  usage  of  roads  and  trails  will  be 
(»ntrolled  by  applicable  State  or  Federal 
law  or  regulation. 

c.  (EIN  26  C)  The  right  of  the  United 
States  to  enter  upon  the  lands  hereinabove 
granted  for  cadastral,  geodetic,  or  other 
survey  purposes  is  reserved  together  with 
the  right  to  do  all  things  necessary  in  (x>n- 
nection  therewith. 

d.  (EIN  27  C)  Easements  for  the  transpor¬ 
tation  of  energy,  fuel,  and  natural  resources 
which  are  the  property  of  the  United  States 
or  which  are  intended  for  delivery  to  the 
United  States  or  which  are  produced  by  the 
United  States.  These  easements  also  include 
the  right  to  build  any  related  facilities  nec¬ 
essary  for  the  exercise  of  the  right  to  trans¬ 
port  energy,  fuel,  and  natiutd  resources,  in¬ 
cluding  those  related  facilities  necessary 
during  periods  of  planning,  locating,  con¬ 
structing,  operating,  maintaining,  or  termi¬ 
nating  transportation  systems.  The  specific 
location  of  these  easements  shall  be  deter¬ 
mined  only  after  <x)nsultation  with  the 
owner  of  the  servient  estate.  Whenever  the 
use  of  such  easements  will  require  removal 
or  relocation  of  any  structure  owned  or  au¬ 
thorized  by  the  owner  of  the  servient  estate, 
such  use  shall  not  be  initiated  without  the 
consent  of  the  owner  of  such  improvement; 
provided,  however,  that  the  United  States 
may  exercise  the  right  of  eminent  domain  if 
such  consent  is  not  given.  Only  those  por¬ 
tions  of  these  easements  that  are  actually  in 
use  or  that  are  expressly  authorized  on 
March  3, 1996,  shall  continue  to  be  in  force. 

These  reservations  have  not  been 
conformed  to  the  Departmental  ease¬ 
ment  policy  annoimced  March  3,  1978. 
Conformance  is  contingent  upon  reso¬ 
lution  of  the  litigation  Calista,  et  oL  v. 
Andrus  and  implementation  of  the 
Secretary’s  new  easement  policy. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming  the 
boundary  description  of  the  lands  herein¬ 
above  granted  after  approval  and  filing  by 
the  Bureau  of  Land  Management  of  the  of¬ 
ficial  plat  of  survey  covering  such  lands; 

2.  Valid  existing  rights  therin,  if  any.  in¬ 
cluding  but  not  limited  to  those  created  by 
any  lease  (including  a  lease  issued  under 
section  6(g)  of  the  Alaska  Statehood  Act  of 
July  7,  1958  (72  Stat.  339,  341;  48  UH.C.  Ch. 
2,  Sec.  6(g)  (1970))),  contract,  permit,  right- 
of-way.  or  easement,  and  the  right  of  the 
lessee,  contractee,  permittee  or  grantee  to 
the  complete  enjoyment  of  all  rights,  previ- 
leges  and  benefits  thereby  granted  to  him; 

3.  The  following  third-party  interests,  if 
valid,  created  and  identified  by  the  UH. 


Forest  Service  as  provided  by  section  14(g) 
of  the  Alaska  Native  Claims  Settlement  Act 
of  December  18,  1971  (85  Stot.  688,  704;  43 
U.S.C.  1601, 1613(g)  (Supp.  V,  1975)): 

a.  Cemetery,  City  of  Yakutat,  special  use 
permit  of  June  30.  1934  in  section  23.  T. 
27  S..  R.  33  E. 

b.  Sanitary  Landfill.  City  of  Takutat,  spe¬ 
cial  use  permit  of  May  20,  1977  in  sec¬ 
tion  29.  T.  27  S.,  R.  34  E. 

4.  Requirements  of  section  22(k)  of  the 
Alaska  Native  Claims  Settlement  Act  of  De¬ 
cember  18.  1971  (85  Stat.  688,  715;  43  U.S.C. 
1601,  1621(k)  (Supp.  V,  1975)),  that,  as  to 
the  portion  of  the  above-described  lands  lo¬ 
cated  within  the  boimdarles  of  a  national 
forest  (a)  until  December  18,  1976,  the  sale 
of  any  timber  from  such  lands  is  subject  to 
the  same  restrictions  relating  to  the  export 
of  timber  from  the  United  States  as  are  ap¬ 
plicable  to  national  forest  lands  in  Alaska 
under  rules  and  regulations  of  the  Secretary 
of  Agriculture;  and  (b)  imtil  December  18. 
1983,  such  lands  shall  be  managed  under 
the  principles  of  sustained  yield  and  under 
managememt  practices  for  protection  and 
enhancement  of  environmental  quality  no 
less  stringent  than  such  management  prac¬ 
tices  on  adjacent  national  forest  lands; 

5.  Requirements  of  section  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act  of  De¬ 
cember  18.  1971  (85  Stat.  688,  703;  43  U.S.C. 
1601,  1613(c)  (Supp,  V.  1975)),  that  the 
grantee  hereunder  convey  those  portlcms,  if 
any  ,  of  the  lands  hereinabove  granted,  as 
are  prescribed  in  said  section;  and 

6.  The  terms  and  conditions  of  the  agree¬ 
ment  dated  March  2.  1978,  between  the  Sec¬ 
retary  of  the  Interior.  Yak-Tat  Kwaan  Inc., 
and  Sealaska  Corp.  A  copy  of  the  agreement 
shall  be  attached  to  and  become  a  part  of 
the  <x>veyance  document  and  shall  be  re¬ 
corded  therewith.  A  copy  of  the  agreement 
is  located  in  the  Bureu  of  Land  Manage¬ 
ment  easement  case  file  for  Yak-Tat  Kwaan 
Inc.,  serialized  AA-6987-ER  Any  person 
wishing  to  examine  this  agreement  may  do 
so  at  the  Bureau  of  Land  Management, 
Alaska  State  Office.  555  Cordova  Street,  An¬ 
chorage.  Alaska  99501. 

The  United  States  waives  adminis¬ 
tration  of  oil  and  gas  leases  AA-4875 
and  AA-4941  as  well  as  all  of  the  land 
embraced  therein  approved  for  inter¬ 
im  conveyance,  and  the  leases  will  be 
transferred  to  Sealaska  Corportation 
when  conveyance  is  issued. 

Copper  River  Meridian,  Alaska 
AA-4875 

T.  27  S..  R.  34  E., 

Secs.  20.  21.  28,  all; 

Sec.  29,  E^. 

AA-4941 

T.  27  S..  R.  34  E., 

Secs.  35  and  36.  all. 

Pursuant  to  section  16(b)  of  the 
Alaska  Native  Claims  Settlement  Act. 
Yak-Tat  Kwaan  Inc.  is  entitled  to 
23,040  acres  of  land;  by  this  decision 
approximately  20,003  acres  have  been 
approved  for  conveyance.  Patent  to 
the  surface  estate  of  the  surveyed  land 
herein  approved  will  be  issued  when 
this  decision  becomes  final;  interim 
conveyance  will  be  issued  for  the  un¬ 
surveyed  lan(L  Conveyance  of  the  re¬ 
maining  entitlement  to  Yak-Tat 
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Kwaan  Inc.  will  be  made  at  a  later 
date.  Pursuant  to  section  14(f)  of  the 
Alaska  Native  Claims  Settlement  Act. 
conveyance  of  the  subsurface  estate  of 
the  lands  described  above  shall  be 
issued  to  Sealaska  Corp.  when  convey¬ 
ance  is  granted  to  Yak-Tat  Kwaan  In¬ 
corporated  for  the  surface  estate,  and 
shall  be  subject  to  the  same  conditions 
as  the  surface  conveyance. 

There  are  no  inland  water  bodies 
considered  to  be  navigable  within  the 
lands  described. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  of 
this  decision  is  being  published  once  in 
the  Federal  Register  and  once  a 
week,  for  four  (4)  consecutive  weeks, 
in  the  Anchorage  Times  and  in  the 
Southeast  Alaska  Empire  (Juneau). 
Any  party  claiming  a  property  interest 
in  lands  affected  by  this  decision  may 
appeal  the  decision  to  the  Alaska 
Native  Claims  Appeal  Board.  P.O.  Box 
2433.  Anchorage,  Alaska  99510  with  a 
copy  served  upon  both  the  Bureau  of 
Land  Management,  555  Cordova 
Street,  Pouch  7-512,  Anchorage, 
Alaska  99510  and  the  Regional  Solici¬ 
tor.  Office  of  the  Solicitor,  510  L 
Street.  Suite  408,  Anchorage.  Alaska 
99501,  also: 

1.  Any  party  receiving  service  of  this  deci¬ 
sion  shall  have  30  days  from  the  receipt  of 
this  decision  to  file  an  appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  be  located  after  reasonable  efforts 
have  been  expended  to  locate,  and  any  par¬ 
ties  who  failed  or  refused  to  sign  the  return 
receipt  shall  have  until  June  7.  1978,  to  file 
an  appeal. 

3.  Any  party  known  or  unknown  who  may 
claim  a  property  interest  which  is  adversely 
affected  by  this  decision  shall  be  deemed  to 
have  waived  those  rights  which  were  ad¬ 
versely  affected  unless  an  appeal  is  timely 
filed  with  the  Alaska  Native  Claims  Appeal 
Board. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compli¬ 
ance  with  the  regulations  governing 
such  appeals.  Further  information  on 
the  manner  of.  and  requirements  for 
filing  an  appeal  may  be  obtained  from 
the  Bureau  of  Land  Management,  555 
Cordova  Street,  Pouch  7-512,  Anchor¬ 
age,  Alaska  99510. 

Robert  E.  Sorenson, 

Chief,  Branch  of  Lands, 
and  Minerals  Operations. 

(PR  Doc.  78-12394  Piled  5-5-78;  8:45  am) 


[4310-84] 

IAA-6987-A.  AA-6987-B.  AA-6987-C  and 
AA-6987-D] 

ALASKA 

Alaska  Nativ#  Oaims  Salaction 

On  January  27,  1974,  Yak-Tat 

Kwaan  Inc.,  for  the  Native  village  of 
Yakutat,  filed  selection  application 
AA-6987-A;  on  December  12.  1974, 


filed  selection  applications  AA-6987-B 
and  AA-6987-C;  and  on  December  14. 
1974,  filed  selection  application  AA- 
6987-D  under  the  provisions  of  section 
16(b)  of  the  Alaska  Native  Claims  Set¬ 
tlement  Act  of  December  18,  1971  (85 
SUt.  688,  706;  43  U.S.C.  1601,  1615 
(Supp.  V,  1975)),  for  the  surface  estate 
of  lands  located  in  the  Tongass  Na¬ 
tional  Forest  in  the  Yakutat  area. 

As  to  the  lands  described  below,  the 
applications,  as  amended,  are  properly 
filed  and  meet  the  requirements  of  the 
Alaska  Native  Claims  Settlement  Act 
and  of  the  regulations  issued  pursuant 
thereto.  These  lands  do  no  include  any 
lawful  entry  perfected  under  or  being 
maintained  in  compliance  with  Feder¬ 
al  laws  leading  to  acquisition  of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  following  described  lands, 
selected  pursuant  to  section  16(b),  ag¬ 
gregating  approximately  1,866  acres,  is 
considered  proper  for  acquisition  by 
Yak-Tat  Kwaan  Inc.,  and  is  hereby  ap¬ 
proved  for  interim  conveyance  pursu¬ 
ant  to  section  14(b)  of  the  Alaska 
Native  Claims  Settlement  Act: 

n.S.  Survey  2134,  Alaska,  Yakutat  Native 
Cemetary,  situated  about  three-fourths  of 
a  mile  east  of  the  entrance  of  Monti  Bay. 

Containing  2.10  acres. 

Copper  River  Meridian,  Alaska  (Surveyed) 

T.  27  S..  R.  33  E.. 

Sec.  20,  Lot  1.  all; 

Sec.  21,  Lots  1.  2  and  3,  all; 

Sec.  27,  Lots  1,  2  and  3; 

Sec.  28,  Lots  1  to  17,  inclusive,  NWV4NEV4. 
NWy4.  all; 

Sec.  29.  Lots  1  to  7,  inclusive,  all; 

Sec.  32,  Lots  1  and  2.  Lot  3  excluding  AA- 
15156,  request  for  de.signation  as  sec. 
3(e),  Alaska  Native  (Haims  Settlement 
Act.  Lot  4  excluding  Native  allotment 
application  AA-6594; 

Sec.  33,  Lots  1  to  5  and  8  to  14,  inclusive, 
Lots  6,  7.  15  and  16  excluding  Native  al¬ 
lotment  application  AA-6594. 

Containing  1,079.70  acres. 

T.  27  S..  R.  34  E.. 

Sec.  21.  Lot  3  excluding  AA-15143,  request 
for  designation  as  sec.  3(e).  Alaska 
Native  Claims  Settlement  Act.  SV4NEV4, 
SE‘/4Nwy4,  EV4Swy4.  wv2SEy4. 

Containing  298  acres. 

Aggregating  1,379.80  acres. 

Copper  River  Meridian,  Alaska 
(Unsurvbyed) 

T.26  S..  R.  34  E.. 

Sec.  24  (fractinal),  all; 

Sec.  25.  EV4NEy4. 

Containing  approximately  335  acres. 

T.  27  S..  R.  35  E.. 

Sec.  18,  NWy4. 

Containing  approximately  152  acres. 
Aggregating  approximately  487  acres. 

The  conveyance  issued  for  the  sur¬ 
face  estate  of  the  lands  described 
above  shall  contain  the  following  res¬ 
ervations  to  the  United  States: 

1.  As  to  the  lands  in  T.  27  S.,  R.  34  E., 
Copper  River  Meridian,  the  highway  ease¬ 


ment  deed,  AA-12407,  dated  February  16, 
1967,  issued  by  the  Bureau  of  Public  Roads. 
U.S.  Department  of  Commerce  with  the 
concurrence  of  the  U.S.  Forest  Service  for  a 
right-of-way  for  a  Federal  Aid  Highway 
imder  the  act  of  August  27,  1958,  as  amend¬ 
ed.  23  U.S.C.  317; 

2.  The  subsurface  estate  therein,  and  all 
rights,  privileges,  immunities,  and  appurte¬ 
nances,  of  whatsoever  nature,  accruing  unto 
said  estate  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  of  December  18,  1971 
(85  Stat.  688,  704;  43  U.S.C.  1601,  1613(f)) 
(Supp.  V,  1975);  and 

3.  Pursuant  to  section  17(b)  of  the  Alaska 
Native  Claims  Settlement  Act  of  December 
18.  1971  (85  Stat.  688,  708;  43  U.S.C.  1601, 
1616(b)  (Supp.  V,  1975)),  the  following 
public  easements,  referenced  by  easement 
identification  number  (EIN)  on  the  ease¬ 
ment  maps  in  case  file  AA-6987-EE,  are  re¬ 
served  to  the  United  States  and  subject  to 
further  regulation  thereby: 

a.  (EIN  1  C5,  Dl,  D9)  A  continuous  lineai 
easement  twenty-five  (25)  feet  in  width 
upland  of  and  parallel  to  the  mean  high  tide 
line  in  order  to  provide  access  to  and  along 
the  marine  coastline  and  use  of  such  shore 
for  purposes  such  as  beaching  of  watercraft 
or  aircraft,  travel  along  the  shore,  recrea¬ 
tion.  and  other  similar  uses.  Deviations  from 
the  waterline  are  permitted  when  specific 
conditions  so  require,  e.g.,  impassable  topog¬ 
raphy  or  waterfront  obstruction.  This  ease¬ 
ment  is  subject  to  the  right  of  the  owner  of 
the  servient  estate  to  build  upon  such  ease¬ 
ment  a  facility  for  public  or  private  pur¬ 
poses,  such  right  to  be  exercised  reasonably 
and  without  undue  or  unnecessary  Interfer¬ 
ence  with  or  obstruction  of  the  easement. 
When  access  along  the  marine  coastline 
easement  is  to  be  obstructed,  the  owner  of 
the  servient  estate  will  be  obligated  to 
convey  to  the  United  States  an  acceptable 
alternate  access  route,  at  no  cost  to  the 
United  States,  prior  to  the  creation  of  such 
obstruction. 

b.  (EIN  3  Cl,  C3,  Dl.  D3.  G)  An  easement 
sixty  (60)  feet  in  width  for  an  existing  road 
from  Yakutat  westerly  around  the  Phipps 
Peninsula  via  The  Ankau  and  Ocean  Cape, 
then  southeasterly  along  the  shore  of  the 
Gulf  of  Alaska  for  access  to  public  lands  and 
waters.  The  usage  of  roads  and  trails  will  be 
controlled  by  applicable  State  or  Federal 
law  or  regulation. 

c.  (EIN  3a  Cl.  C3,  Dl,  D3,  G)  An  easement 
for  an  existing  access  trail,  fifty  (50)  feet  in 
width  from  road  easement  EIN  3  Cl,  C3.  Dl. 
D3,  G  at  the  bridge  crossing  the  Ankau 
north  and  westerly  by  the  cemetery  to  Point 
Carrew  and  around  to  intersect  road  ease¬ 
ment  EIN  3  Cl,  C3.  Dl,  D3.  G.  The  usage  of 
roads  and  trails  will  be  controlled  by  appli¬ 
cable  State  or  Federal  law  or  regulation. 

d.  (EIN  7  G)  An  easement  sixty  (60)  feet 
in  width  for  an  existing  road  from  junction 
with  road  in  section  21.  T.  27  S..  R.  34  E.. 
Copper  River  Meridian  (covered  by  highway 
easement  deed  AA-12407),  northerly  to  a  2- 
acre  log  transfer  site  on  Sawmill  Cove.  The 
usage  of  roads  and  trails  will  be  controlled 
by  applicable  State  or  Federal  law  or  regula¬ 
tion. 

e.  (EIN  10  G)  An  easement  one  hundred 
(100)  feet  in  width  for  a  proposed  road  from 
the  existing  road  in  section  18,  T.  27  S.,  R. 
35  E.,  Copper  River  Meridian,  northeasterly 
to  public  lands.  The  usage  of  roads  and 
trails  will  be  controlled  by  applicable  State 
or  Federal  law  or  regulation. 

f.  (EIN  11  D9)  A  streamside  easement 
twenty-five  (25)  feet  in  width  upland  of  and 
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parallel  to  the  ordinary  high  water  mark  on 
all  hankii  and  an  easement  on  the  entire  bed 
of  Humpback  Creek  through  section  24  and 
the  northeast  %  of  section  25,  T.  26  8..  R.  34 
E.,  Copper  River  Meridian.  Purpose  is  to 
provide  for  public  use  of  waters  having 
highly  significant  present  recreational  use. 

g.  (EIN  23  C4)  A  one  (1)  acre  site  ease¬ 
ment  upland  of  and  parallel  to  the  mean 
high  tide  line  in  section  28,  T.  27  S.,  R.  33 
E.,  Copper  River  Meridian,  on  the  north 
side  of  the  The  Ankau  near  the  bridge.  The 
site  is  for  vehicle  use. 

h.  (EIN  26  C)  The  right  of  the  United 
States  to  enter  upon  the  lands  hereinabove 
granted  for  cadastral,  geodetic,  or  other 
survey  purposes  is  reserved  together  with 
the  right  to  do  all  things  necessary  in  con¬ 
nection  therewith. 

L  (EIN  27  C)  Easements  for  the  transpor¬ 
tation  of  energy,  fuel,  and  natural  resources 
which  are  the  property  of  the  United 
States,  or  which  are  intended  for  delivery  to 
the  United  States,  or  which  are  produced  by 
the  United  States.  These  easements  also  in¬ 
clude  the  right  to  build  any  related  facilities 
necessary  for  the  exercise  of  the  right  to 
transport  energy,  fuel,  and  natural  re¬ 
sources,  including  those  related  facilities 
necessary  during  periods  of  planning,  locat¬ 
ing,  constructing,  operating,  maintaining,  or 
terminating  transportation  systems,  llie 
specific  location  of  these  easements  shall  be 
determined  only  after  consultation  with  the 
owner  of  the  servient  estate.  Whenever  the 
use  of  such  easements  will  require  removal 
or  relocation  of  any  structure  owned  or  au¬ 
thorized  by  the  owner  of  the  servient  estate, 
such  use  shall  not  be  initiated  without  the 
consent  of  the  owner  of  such  improvement; 
provided,  however,  that  the  United  States 
may  exercise  the  right  of  eminent  domain  if 
such  consent  is  not  given.  Only  those  por¬ 
tions  of  these  easements  that  are  actually  in 
use  or  that  are  expressly  authorized  on 
March  3, 1996,  shall  continue  to  be  in  force. 

These  reservations  have  not  been 
(informed  to  the  Departmental  ease¬ 
ment  policy  announced  March  3.  1978. 
Conformance  is  contingent  upon  reso¬ 
lution  of  the  litigation  Calista,  et  at, 
V.  Andrus  and  implementation  of  the 
Secretary’s  new  easement  policy. 

The  grant  of  lands  shall  be  subject 
to: 

1.  Issuance  of  a  patent  confirming  the 
boimdary  description  of  the  lands  herein¬ 
above  granted  after  approval  and  filing  by 
the  Bureau  of  Land  management  of  the  of¬ 
ficial  plat  of  survey  covering  such  lands; 

2.  Valid  existing  rights  therein,  if  any,  in¬ 
cluding  but  not  limited  to  those  created  by 
any  lease  (including  a  lease  Issued  under 
section  6(g)  of  the  Alaska  Statehood  Act  of 
July  7.  1958  (72  Stat.  339,  341;  48  U.S.C.  Ch. 
2,  Sec.  6(g)  (1970))),  contract,  permit,  right- 
of-way  or  easement,  and  the  right  of  the 
lessee,  contractee.  permittee  or  grantee  to 
the  complete  enjoyment  of  all  rights,  privi¬ 
leges  and  benefits  thereby  granted  to  him; 

3.  The  following  third-party  interests,  if 
valid,  created  and  identified  by  the  U.S. 
Forest  Service  as  provided  by  section  14(g) 
of  the  Alaska  Native  Claims  Settlement  Act 
of  December  18.  1971  (85  Stat.  688,  704;  43 
UH.C.  1601, 1613(g)  (Supp.  V.  1975)): 

a.  Cemetery.  City  of  Takutat,  special  use 
permit  of  November  2.  1963,  in  section 
27,  T.  27  S.,  R.  33  E. 

b.  Residence,  R.  Edwards,  special  use 
permit  of  November  2.  1970,  in  section 
29,  T.  27  S..  R.  33  E. 


c.  Telephone  right-of-way,  U.S.  Coast 
Guard,  special  use  permit  of  January  16, 
1970,  across  sections  29.  32.  and  33,  T.  27 
S..  R.  33  E. 

4.  Requirements  of  section  22(k)  of  the 
Alaska  Native  Claims  Settlement  Act  of  De¬ 
cember  18.  1971  (85  Stet.  688,  715;  43  UJS.C. 
1601,  1621(k)  (Supp.  V.  1975)),  that,  as  to 
the  portion  of  the  above-described  lands  lo¬ 
cated  within  the  boundaries  of  a  natio^ 
forest  (a)  until  December  18,  1976,  the  sale 
of  any  timber  from  such  lands  is  subject  to 
the  same  restrictions  relating  to  the  export 
of  timber  from  the  United  States  as  are  ap¬ 
plicable  to  national  forest  lands  in  Alaska 
under  rules  and  regulations  of  the  Secretary 
of  Agriculture;  and  (b)  until  December  18. 
1983,  such  lands  shall  be  managed  under 
the  principles  of  sustained  yield  and  under 
management  practices  for  protection  and 
enhancement  of  environmental  quality  no 
less  stringent  than  such  management  prac¬ 
tices  on  adjacent  national  forest  lands; 

5.  Requirements  of  section  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act  of  De¬ 
cember  18.  1971  (85  Stat.  688,  703;  43  U.S.C. 
1601,  1613(c)  (Supp.  V,  1975)),  that  the 
grantee  hereunder  convey  those  portions,  if 
any,  of  the  lands  hereinabove  granted,  as 
are  prescribed  in  said  section;  and 

6.  The  terms  and  conditions  of  the  agree¬ 
ment  dated  March  2,  1978,  between  the  Sec¬ 
retary  of  the  Interior.  Tak-Tat  Kwaan  Inc. 
and  Sealaska  Corp.  A  copy  of  the  agreement 
shall  be  attached  to  and  become  a  part  of 
the  conveyance  document  and  shall  be  re¬ 
corded  therewith.  A  copy  of  the  agreement 
is  located  in  the  Bureau  of  Land  Manage¬ 
ment  easement  case  fUe  for  Yak-Tat  Kwaan 
Inc.,  serialized  AA-6987-EE.  Any  person 
wishing  to  examine  this  agreement  may  do 
so  at  the  Bureau  of  Land  Management. 
Alaska  State  Office,  555  Cordova  Street,  An¬ 
chorage.  Alaska  99501. 

The  United  States  waives  adminis¬ 
tration  of  oil  and  gas  leases  AA-4875 
and  AA-4941  as  well  as  all  of  the  land 
embraced  therein  approved  for  inter¬ 
im  conveyance,  and  the  leases  will  be 
transferred  to  Sealaska  Corp.  when 
conveyance  is  issued. 

Copper  River  Meridian,  Alaska 
AA-4875 

T.  27  S..  R.  34  E., 

Secs.  20.  21,  28,  aU; 

Sec.  29.  EV4. 

AA-4941 

T.  27  S.,  R.  34  E.. 

Secs.  35  and  36,  all. 

Pursuant  to  section  16(b)  of  the 
Alaska  Claims  Settlement  Act,  Yak- 
Tat  Kwaan  Inc.  is  intitled  to  23,040 
acres  of  land;  by  a  previous  decision  on 
July  1,  1974,  patent  was  issued  to  Yak- 
Tat  Kwaan  Inc.  for  1.0086  acres.  By  a 
recent  decision,  18,085.70  acres  of  sur¬ 
veyed  land  and  approximately  1,918 
acres  of  unsurveyed  land  were  ap¬ 
proved  for  conveyance.  Together  with 
the  lands  herein  approved,  the  total  of 
lands  conveyed  or  approved  for  con¬ 
veyance  is  19,466.5086  acres  of  sur¬ 
veyed  land  and  2,405  acres  of  unsur¬ 
veyed  land. 

Patent  to  the  subsurface  estate  of 
the  surveyed  land  herein  approved  will 
be  issued  when  this  decision  be(x>mes 


final;  interim  conveyance  will  be 
issued  for  the  unsurveyed  land  and 
the  lands  requiring  additional  survey. 
Conveyance  of  the  remaining  entitle¬ 
ment  to  Yak-Tat  Kwaan  Inc.  will  be  at 
a  later  date.  Pursuant  to  section  14(f) 
of  the  Alaska  Native  Claims  Settle¬ 
ment  Act,  conveyance  of  the  subsur¬ 
face  estate  of  the  lands  described 
above  shall  be  issued  to  Sealaska  Corp. 
when  conveyance  is  granted  to  Yak- 
Tat  Kwaan  Inc.  for  the  surface  estate, 
and  shall  be  subject  to  the  same  condi¬ 
tions  as  the  surface  conveyance. 

Kardy  Lake  and  The  Ankau,  by 
reason  of  tidal  influence,  are  the  only 
inland  water  bodies  considered  to  be 
navigable  within  the  lands  described. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  of 
this  decision  is  being  published  once  in 
the  Federal  Register  and  once  a 
week,  for  four  (4)  consecutive  weeks, 
in  the  Anchorage  Times  and  in  the 
Southeast  Alaska  Empire  (Juneau). 
Any  party  claiming  a  property  interest 
in  lands  affected  by  this  decision  may 
appeal  the  decision  to  the  Alaska 
Native  Claims  Appeal  Board.  P.O.  Box 
2433,  Anchorage,  Alaska  99510  with  a 
copy  served  upon  both  the  Bureau  of 
Land  Management,  555  Cordova 
Street,  Pouch  7-512,  Anchorage. 
Alaska  99510  and  the  Regional  Solici¬ 
tor.  Office  of  the  Solicitor,  510  L 
Street,  Suite  408,  Anchorage,  Alaska 
99501,  also: 

1.  Any  party  receiving  service  of  this  deci¬ 
sion  shall  have  30  days  from  the  receipt  of 
this  decision  to  file  an  appeal. 

2.  Any  unknown  parties,  any  parties 
unable  to  be  located  after  reasonable  efforts 
have  been  expended  to  locate,  and  any  par¬ 
ties  who  failed  or  refused  to  sign  the  return 
receipt  shall  have  until  June  7,  1978,  to  file 
an  appeal. 

3.  Any  party  known  or  unknown  who  may 
claim  a  property  interest  which  is  adversely 
affected  by  this  decision  shall  be  deemed  to 
have  waived  those  rights  which  were  ad¬ 
versely  affected  unless  an  appeal  is  timely 
filed  with  the  Alaska  Native  Claims  Appeal 
Board. 

To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compli¬ 
ance  with  the  regulations  governing 
such  appeals.  Further  information  on 
the  manner  of.  and  requirements  for 
filing  an  appeal  may  be  obtained  from 
the  Bureau  of  Land  Management,  555 
Cordova  Street,  Pouch  7-512,  Anchor¬ 
age,  Alaska  99510. 

Robert  E.  Sorenson, 

Chief,  Branch  of  Lands 
and  Minerals  Operations. 

[FR  Doc.  78-12395  FUed  5  -5-78;  8:45  ami 
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[4310-84] 

[Colorado  24563-245641 

COLORADO  STATE  OFFICE 

Ordvr  Freviding  for  Oponing  of  Fublic  Lands 
and  Notional  Forost  Lands 

April  28. 1978. 

1.  The  Federal  Power  Commission 
issued  orders  September  29,  1976  (FR 
41,  pages  44464  and  44465)  vacating  in 
their  entirety  withdrawals  for  power 
development  Project  1093  and  trans¬ 
mission  line  Project  1261,  affecting 
portions  of  the  following  described 
public  lands  and  National  Forest  lands 
to  the  extent  they  were  occupied  by  a 
diversion-conduit  development  and  by 
power  transmission  lines: 

Sixth  Principal  Meridian,  Colorado 

T.  1  N..  R.  71  W., 

Sec.  7,  Nwy4Swy4.  SV4Swy4; 

Sec.  8,  SWy4NEy4,  SEy4NWy4.  NV4SWy4, 

swy4swy4: 

Sec.  17,  wv4Nwy4.  Nwy4Swy4; 

Sec.  18,  NViNEy4.  SEy4NEy4.  NEy4NWy4. 
Ev%SEy4; 

Sec.  19,  EV4EV4,  NWy4NEy4,  EHNWy4, 

swy4Nwy4.  Nwy4Swy4. 

T.  1  N..  R.  72  W., 

Sec.  12.  wv4NEy4,  SEy4Nwy4,  NEy4Swy4. 
NViSEy4; 

Sec.  13,  SEy4Swy4,  swy4SEy4; 

Sec.  24,  NV4NEy4.  SEy4NEy4. 

Roosevelt  National  Forest 

T.  1  N..  R.  72  W., 

Sec.  1.  SEy4SWy4,  and  SWy4SEy4; 

Sec.  25,  WV4WV4; 

Sec.  34.  SEy4SWy4  and  SEy4;  ' 

Sec.  35,  NEy4.  NEy4NWy4.  SV^NWy4,  and 
NEy4SEy4; 

Sec.  36,  SEy4NWy4  and  NV4SWy4. 

T  1  S  R  72  W 

Sec.  4.  NEy4NEy4,  NEy4Swy4.  swy4swy4. 
and  NWy4SEy4. 

T.  7  N.,  R.  73  W., 

Sec.  20,  NEy4SWy4. 

The  acres  described  aggregate  approxi¬ 
mately  75  acres  in  Boulder  and  Larimer 
Counties. 

2.  At  10  a.m.  on  Jime  5,  1978,  the 
portions  of  the  public  Ismds  affected 
shall  be  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the  require¬ 
ments  of  applicable  laws.  All  valid  ap¬ 
plications  received  at  or  prior  to  10 
a.m.  on  Jime  5,  1978,  shall  be  consid¬ 
ered  as  simultaneously  filed  at  that 
time.  Those  received  thereafter  shall 
be  considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  Jime  5, 1978,  the  na¬ 
tional  Forest  lands  shall  be  open  to 
such  forms  of  appropriation  as  may  by 
law  be  made  of  National  Forest  land. 

Inquiries  concerning  the  lands 
should  be  addressed  to  the  under¬ 
signed,  Bureau  of  Land  Management, 


700  Colorado  State  Bank  Building, 
1600  Broadway,  Denver,  Colo.  80202. 

Rodney  A.  Roberts, 
Leader,  Canon  City-Grand  Junc¬ 
tion  Team,  Branch  of  Adjudi¬ 
cation 

[FR  Doc.  78-12374  Filed  5-5-78;  8:45  am] 


[4310-84] 

[Colorado  8879] 

COLORADO 

Torminotion  of  Propotod  Withdrawal  and 
Rosorvotion  of  Lands 

April  28, 1978. 

Notice  of  a  Forest  Service,  U.S.  De¬ 
partment  of  Agriculture  application. 
Colorado  8879,  for  withdrawal  and  res¬ 
ervation  of  lands  for  public  purposes, 
was  published  as  FR  Doc.  69-6905,  on 
pages  9291-9292  of  the  issue  of  June 
12,  1969.  It  was  republished  as  FR 
Doc.  77-37087  on  pages  65280-65281  of 
the  issue  of  December  30,  1977.  The 
applicant  agency  has  canceled  its  ap¬ 
plication  insofar  as  it  affects  the  fol¬ 
lowing  described  lands: 

Sixth  Principal  Meridian,  White  River 
National  Forest 

AQUA  PRIA  LAKE  RECREATION  AREA 

T.  8  N..  R.  82  W., 

Sec.  29:  SWy4SWy4: 

Sec.  30:  SV4SEy4.  SEy4SWy4; 

Sec.  31;  NV&NEy4NEy4;  and 

Sec.  32:  NMiNEy4NEy4. 

The  areas  described  aggregate  ap¬ 
proximately  200  acres. 

Therefore,  pursuant  to  the  regula¬ 
tions  contained  in  43  CFR  Part  2311, 
such  lands,  at  10  a.m.,  on  May  30, 
1978,  will  be  relieved  of  the  segrega¬ 
tion  effect  of  the  above-mentioned  ap¬ 
plication. 

Andrew  W.  Heard,  Jr., 
Leader,  Craig  Team, 
Branch  of  Adjudication. 

[FR  Doc.  78-12375  Filed  5-5-78;  8:45  ami 


[4310-84] 


[Colorado  01264721 

COLORADO 

Torminotion  of  Propotod  Withdrawoit  and 
Rosorvotion  of  Lands 

April  28,  1978. 

Notice  of  a  U.S.  Forest  Service  appli¬ 
cation  C-0126472  for  withdrawal  and 
reservation  of  land  for  public  recrea¬ 
tion  sites  was  published  as  FR  Doc.  65- 
12676,  on  page  14691  of  the  issue  for 
Thursday,  November  25,  1965.  The 
notice  of  proposed  withdrawal  was  re¬ 
published  as  FR  Doc.  78-114  on  page 
1011  of  the  issue  for  January  5,  1978. 
The  applicant  agency  has  canceled  its 
application  insofar  as  it  affects  the  fol¬ 
lowing  described  lands. 


Rio  Grande  National  Forest 

NEW  MEXICO  PRINCIPAL  MERIDIAN 

Salthouse  Campground 
T.  44  N.  R  2  E 

Sec.  12.  swy4swy4  and  swy4SEy4Swy4: 

Sec.  13.  NWy4NEy4NWy4.  and 

NEy4Nwy4Nwy4. 

Therefore,  pursuant  to  the  regula¬ 
tions  contained  in  43  CFR,  Part  2310, 
such  lands  will  be  relieved  of  the  seg¬ 
regative  effect  of  the  above-mentioned 
application  30  days  from  the  date  of 
this  notice. 

Edward  Koeteeuw, 
Acting  Leader,  Canon  City- 
Grand  Junction  Team,  Branch . 
of  Adjudication.. 

[FR  Doc.  78-12376  FUed  5-5-78;  8:45  ami  ‘ 


[4310-84] 

[Colorado  0122327] 

COLORADO 

Torminotion  of  Propotod  Withdrawal  and 
Rotorvation  of  Lands 

April  28, 1978. 

Notice  of  a  Bureau  of  Sport  Fisher¬ 
ies  and  Wildlife,  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Inte¬ 
rior  application,  Colorado  0122327,  for 
withdrawal  and  reservation  of  lands 
for  wildlife  management  purposes  was 
published  as  FR  Doc.  64-3935,  on  page 
5405  of  the  issue  of  April  22, 1964.  The 
applicant  agency  has  canceled  its  ap¬ 
plication  in  its  entirety.  The  lands  in¬ 
volved  are  described  as: 

New  Mexico  Principal  Meridian 
T  49  N  R  3  W 

Sec.  2.’ Lot  4.  SWy4NWy4  and  WV4SWy4; 

Sec.  3,  NV4SWy4  and  SEy4SWy4; 

Sec.  6,  Lot  4; 

Sec.  7.  Lots  2.  3.  4,  NV^NEy4  and  E%WV4; 

Sec.  8,  NV^NVi,  SEy4NWy4.  and  NEy4SWy4; 

Sec.  10.  NEy4NWy4  and  SV^NWy4; 

Sec.  11.  WV4WV4; 

Sec.  14,  WVi; 

Sec.  15.  NEy4  and  SV4; 

Sec.  16,  All; 

Sec.  17.  SV4NEy4; 

Sec.  18.  Lots  1,  2.  3. 4,  and  EV^WV^; 

Sec.  19.  Lots  1.  2,  3.  4.  SyiNEy4.  EV4WVii. 
and  SEy4; 

Sec.  20,  NV4SV4; 

Sec.  21,  NV4.  SWy4.  NV^SEy4.  and 

Sec.  22,  NkNEy4.  NWy4.  WViSWy4.  and 
SEy4SEy4; 

S6C  23  WV&* 

Sec!  26,  WV4NEy4,  NWy4.  NV4SWy4,  and 

Nwy4SEy4: 

.  Sec.  27.  EViNEy4  and  NEy4SEy4. 

T  49  N.  R  4  W. 

Sec.  li  EVi.  NWy4.  and  EV^iSWy4; 

Sec.  14,  SEy4SEy4: 

Sec.  23.  NEy4,  NEy4NWy4,  SEy4SWy4,  and 
SEV^* 

Sec.  24.  NEVi,  E^iNWVi,  and  SVt. 

The  above  area  aggregates  7,085.98 
acres. 

Therefore,  pursuant  to  the  regula¬ 
tions  contained  in  43  CFR,  Part  2311, 
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such  lands,  at  10  a.m..  on  June  5, 1978, 
will  be  relieved  of  the  segregative 
effect  of  the  above-mentioned  applica¬ 
tion. 

Merrill  G.  Anderson. 

Leader,  Montrose  Team, 
Branch  of  Adjudication. 

[FR  Doc.  78-12377  FUed  &-5-78;  8:45  am] 


[4310-84] 

[Colorado  014334] 

COLORADO 

Tannincrtion  of  Rropesod  Withdrawal  and 
Rasarvotion  of  Lands 

April  28, 1978. 

Notice  of  a  Fish  and  Wildlife  Serv¬ 
ice,  UJS.  Department  of  the  Interior 
application,  Colorado  014334,  for  with¬ 
drawal  and  reservation  of  lands  for 
wildlife  management  purposes  was 
published  as  FR  Doc.  60-6020,  on  page 
6147  of  the  issue  of  June  30, 1960.  The 
applicant  agency  has  canceled  its  ap¬ 
plication  in  its  entirety.  The  lands  in¬ 
volved  are  described  as  follows: 

New  Mexico  Principal  Meridian  ^ 

X  49  N  R  3  W 

Sec.  2,’ Lot  4,  SWMNWV*  and  WViSWV4; 

Sec.  3.  NV4SWy4  and  SEV4SWy4;  ^ 

Sec.  8,  Lot  4; 

Sec.  7,  Lots  2,  3,  4,  NV4NEVi  and  EV^WV4; 

Sec.  8.  NV4NV4,  SEy4NWy4.  and  NEy4SWy4; 

Sec.  10,  NEy4NWy4  and  SViNWy4: 

Sec.  11,  W%WV4; 

Sec.  14,  WV4; 

Sec.  15,  NEy4  and  SVk; 

Sec.  16,  All; 

Sec.  17,  SVkNEy4: 

Sec.  18,  Lots  1,  2,  3,  4,  and  EV^WVi; 

Sec.  19,  Lots  1,  2,  3,  4,  Sy!NEy4.  EV^WV^, 
and  SEy4; 

Sec.  20.  S%; 

Sec.  21,  NV4,  SWy4,  NV4SEy4,  and 
SEy4SEy4; 

Sec.  22.  NV4NEy4.  NWy4.  WV4SWy4,  and 
SEy4SEy4; 

Sec.  23.  WVi; 

Sec.  25,  swy4swy4: 

Sec.  26.  WV4NEy4,  W%,  and  SEy4; 

Sec.  27,  EV4EV4.  NWy4NWy4.  and 

SEy4Swy4; 

Sec.  28.  N‘4NWy4; 

Sec.  29,  NviNVi  and  SWy4NWy4; 

Sec.  30,  Lots  1.  2.  NEy4  and  E%NWy4; 

Sec.  34.  SV4NEV4  and  SWy4NWy4: 

Sec.  35,  NV^NEy4,  NEy4NWy4.  and 

sv4Nwy4: 

Sec.  36,  NWy4NWy4. 

T.  49  N.,  R.  4  W., 

Sec.  13,  EV4  and  EV4WV4; 

Sec.  24.  NMiNEy4,  SEy4NEy4.  and  SEy4; 

Sec.  25,  NEy4,  SEy4NWy4,  and  SV4. 

The  areas  described  above  aggregate 
8,286.99  acres. 

Therefore,  pursuant  to  the  regula¬ 
tions  contained  in  43  CFR,  Part  2311, 
such  lands,  at  10  a.m.,  on  Jime  5, 1978, 
will  be  relieved  of  the  segregative 


effect  of  the  above-mentioned  applica¬ 
tion. 


Merrill  G.  Anderson, 
Leader,  Montrose  Team, 
Branch  of  Adjudication. 
[FR  Doc.  78-12378  FUed  5-5-78;  8:45  am] 


[4310-84] 

Office  af  tha  Sacratary 

[Order  No.  3020] 

REVOCATION  OF  SECRETARIAL  ORDER  2987 

Section  1.  Revocation,  (a)  Secretari¬ 
al  Order  2987,  dated  March  3,  1976, 
provides  for  the  reservation  of  ease¬ 
ments  for  the  transportation  of  Feder¬ 
al  energy,  fuel,  and  natural  resources 
pursuant  to  the  Secretary’s  discretion¬ 
ary  authority  in  section  17(b)  of  the 
Alaska  Native  Claims  Settlement  Act 
(ANCSA). 

(b)  In  an  effort  to  speed  the  convey¬ 
ance  of  lands  to  Alaska  Natives,  a 
thorough  review  of  the  Department’s 
ANCSA  policies  was  initiated,  includ¬ 
ing  policies  concerning  easement  reser¬ 
vations.  The  Department’s  new  policy, 
as  stated  in  a  memorandum  and  deci¬ 
sion  document  dated  March  3,  1978, 
provides  that  no  transportation  and 
utility  corridors  are  to  be  reserved  in 
..conveyances  to  Alaska  Natives  as  re¬ 
quired  by  Secretarial  Order  2987.  To 
implement  this  policy,  it  was  stated 
that  Secretarial  Order  2987  was  to  re¬ 
voked.  In  accordance  with  the  Depart¬ 
ment’s  new  easement  policy.  Secretari¬ 
al  Order  2987  is  hereby  revoked. 

Section  2.  Effective  Date.  This  order 
is  effective  immediately. 

Dated:  May  1, 1978. 

James  A.  Joseph, 
Acting  Secretary 
of  the  Interior. 

[FR  Doc.  78-12393  Filed  5-5-78;  8:45  am] 


[4410-01] 

DEPARTMENT  OF  JUSTICE 

Drag  Enfarcamant  Adminidrotian 
[Docket  No.  77-40] 

MAXIMO  R.  SARMIENTO,  M.D. 

Hearing 

Notice  is  hereby  given  that  on  No¬ 
vember  17,  1977,  the  Drug  Enforce¬ 
ment  Administration,  Department  of 
Justice,  issued  to  Maximo  R.  Sar- 
miento,  M.D.,  San  Francisco,  Calif.,  an 
order  to  show  cause  as  to  why  his  DEA 
certificate  of  registration,  AS5589203, 
should  not  be  revoked. 

Thirty  days  having  elapsed  since  the 
said  order  to  show  cause  was  received 
by  the  respondent,  and  written  re¬ 
quest  for  a  hearing  having  been  filed 
with  the  Drug  Enforcement  Adminis¬ 
tration,  notice  is  hereby  given  that  a 


hearing  in  this  matter  will  be  held 
commencing  at  10  a.m.  on  ’Tuesday, 
May  23,  1978,  in  the  U.S.  Tax  Court 
Courtroom,  Room  2021,  Federal  Build¬ 
ing  and  Courthouse,  450  Golden  Gate 
Avenue,  San  Francisco,  Calif. 

Dated:  May  2, 1978. 

Peter  B.  Bensinger, 

Administrator, 

Drug  Enforcement  Administration. 

[FR  Doc.  78-12452  FUed  5-5-78;  8:45  am] 


[4410-01] 

[Docket  No.  78-4] 

STEPHEN  J.  6RE6A,  M.D. 

Hearing 

Notice  is  hereby  given  that  on  Feb¬ 
ruary  9,  1978,  the  Drug  Enforcement 
Administration,  Department  of  Jus¬ 
tice,  issued  to  Stephen  J.  Grega,  M.D.. 
Seattle,  Wash.,  and  Redmond,  Wash., 
an  order  to  show  cause  as  to  why  his 
application  for  registration  executed 
April  28, 1977,  and  his  two  applications 
for  registration  executed  August  5, 
1977,  should  not  be  denied. 

’Thirty  days  having  elapsed  since  the 
said  order  to  show  cause  was  received 
by  the  respondent,  and  written  re¬ 
quest  for  a  hearing  having  been  filed 
with  the  Drug  Enforcement  Adminis¬ 
tration,  notice  is  hereby  given  that  a 
hearing  in  this  matter  will  be  held 
commencing  at  10  a.m.  on  Wednesday, 
May  24,  1978,  in  the  U.S.  Tax  Court 
Courtroom,  Room  2021,  Federal  Build¬ 
ing  and  Courthouse,  450  Golden  Gate 
Avenue,  San  Francisco,  Calif. 

Dated:  May  2, 1978. 

Peter  B.  Bensinger, 

Administrator, 

Drug  Enforcement  Administration. 

[FR  Doc.  78-12453  FUed  5-5-78;  8:45  am] 


[7532-01] 

NATIONAL  COMMISSION  ON 
NEIGHBORHOODS 

MEETING 

ACTION:  Notice  of  meeting. 

SUMMARY:  ’This  notice,  required 
imder  the  Federal  Advisory  Commit¬ 
tee  Act  (5  U.S.C.,  Appendix  I),  an¬ 
nounces  a  public  meeting. 

TIME  AND  DATE:  Friday,  May  19, 
1978;  Saturday,  May  20,  1978.  Time  of 
meeting  to  be  announced  as  soon  as 
known. 

PLACE:  Los  Angeles,  Calif.  Details  to 
be  published  as  soon  as  known. 

AGENDA:  Details  to  be  published  as 
soon  as  known. 

STA’TUS:  Open  to  the  public. 
CONTACT  PERSON: 
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Ms.  Frances  Phipps.  Deputy  Direc¬ 
tor.  telephone  No.  202-632-5200. 

Jonathan  Stein, 
Administrative  Officer. 
[FR  Doc  78-12406  FUed  5-6-78;  8:45  am] 

[7590-01] 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-592;  STN  50-593] 

ARIZONA  PUBLIC  SERVICE  CO.,  H  AL  (PALO 
VERDE  NUCLEAR  GENERATINO  STATION, 
UNITS  4  AND  5) 

Hearing  on  Applkotien  for  Censtniction 
Pormita 

Pursuant  to  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
regulations  in  Title  10,  Code  of  Feder¬ 
al  Regulations.  Part  50.  “Licensing  of 
Production  and  Utilization  Facilities,” 
Part  51.  "Licensing  and  Regulatory 
Policy  and  Procedures  for  Environ¬ 
mental  Protection,”  and  Part  2,  “Rules 
of  Practice,”  notice  is  hereby  given 
that  a  hearing  will  be  held  before  an 
Atomic  Safety  and  Licensing  Board,  to 
consider  the  application  filed  under 
the  Act  by  the  Arizona  Public  Service 
Co.,  on  behalf  of  itself,  and  10  joint 
applicants— Southern  California 

Edison  Co.,  El  Paso  Electric  Co.,  San 
Diego  Oas  and  Electric  Co.,  Nevada 
Power  Co.,  Department  of  Water  and 
Power  of  the  city  of  Los  Angeles,  city 
of  Anaheim.  Calif.,  city  of  Burbank, 
Calif.,  city  of  Glendale,  Calif.,  city  of 
Pasadena.  Calif.,  city  of  Riverside, 
Calif,  (the  applicants),  for  construc¬ 
tion  permits  for  two  pressurized  water 
nuclear  reactors  designated  as  the 
Palo  Verde  Nuclear  Generating  Sta¬ 
tion.  Units  4  and  5  (the  facilities),  each 
of  which  will  be  designed  for  operation 
at  a  core  power  level  of  3,800  thermal 
megawatts,  with  a  net  electrical 
output  of  approximately  1,307 
megawatts.  The  proposed  facilities  are 
to  be  located  in  Maricopa  Coimty, 
Ariz.,  about  36  miles  west  of  Phoenix. 

The  hearing,  which  will  be  sched¬ 
uled  to  begin  in  the  vicinity  of  the  site 
of  the  proposed  facilities,  will  be  con¬ 
ducted  by  an  Atomic  Safety  and  Li¬ 
censing  Board  (Board),  which  has 
been  designated  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing 
Board  Panel.  The  Board  consists  of 
Gustave  A.  Linenberger,  Dr.  Quentin 
J.  Stober  and  Robert  M.  Lazo,  Esq., 
Chairman. 

Pursuant  to  10  CFR  2.785,  an 
Atomic  Safety  and  Licensing  Appeal 
Board  will  exercise  the  authority  and 
the  review  function  which  would  oth¬ 
erwise  be  exercised  and  performed  by 
the  Commission.  Notice  as  to  the 
membership  of  the  Appeal  Board  will 
be  published  in  the  Federal  Register 
at  a  later  date. 


Upon  completion  by  the  Commis¬ 
sion’s  staff  of  a  favorable  safety  evalu¬ 
ation  of  the  application  and  an  envi¬ 
ronmental  review,  and  upon  receipt  of 
a  report  by  the  Advisory  Committee 
on  Reactor  Safeguards,  the  Director 
of  Nuclear  Reactor  Regulation  will 
consider  making  affirmative  findings 
on  Items  1-3,  a  negative  finding  on 
Item  4,  and  an  affirmative  finding  on 
Item  5  specified  below  as  a  basis  for 
the  Issuance  of  construction  permits  to 
the  applicants.  In  the  event  that  a  sep¬ 
arate  hearing  is  held  with  respect  to  a 
limited  work  authorization.  Item  6 
below  describes  the  matters  for  consid¬ 
eration. 

Issues  Pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  Amended 

1.  Whether  in  accordance  with  the 
provisions  of  10  CFR  50.35(a): 

(a)  The  applicants  have  described 
the  proposed  design  of  the  facilities  in- 
cludiing,  but  not  limited  to,  the  princi¬ 
pal  architectural  and  engineering  cri¬ 
teria  for  the  design,  and  has  identified 
the  major  features  or  components  in¬ 
corporated  therein  for  the  protection 
of  the  health  and  safety  of  the  public; 

(b)  Such  further  technical  or  design 
Information  as  may  be  required  to 
complete  the  safety  analysis  and 
which  can  reasonably  be  left  for  later 
consideration,  will  be  supplied  in  the 
final  safety  analysis  report; 

(c)  Safety  features  or  components,  if 
any,  which  require  research  and  devel¬ 
opment  have  been  described  by  the  ap¬ 
plicants  and  the  applicants  have  iden¬ 
tified.  and  there  will  be  conducted  a 
research  and  development  program 
reasonably  designed  to  resolve  any 
safety  questions  associated  with  such 
features  or  components;  and 

(d)  On  the  basis  of  the  foregoing, 
there  Is  reasonable  assurance  that  (1) 
such  safety  questions  will  be  satisfac¬ 
torily  resolved  at  or  before  the  latest 
date  stated  in  the  application  for  com¬ 
pletion  of  construction  of  the  pro¬ 
posed  facilities,  and  (ii)  taking  into 
consideration  the  site  criteria  con¬ 
tained  in  10  CFR  Part  100,  the  pro¬ 
posed  facilities  can  be  constructed  and 
operated  at  the  proposed  location 
without  undue  risk  to  the  health  and 
safety  of  the  public. 

2.  Whether  Arizona  Public  Service 
Co.  Is  technically  qualified  to  design 
and  construct  the  proposed  facilities; 

3.  Whether  the  applicants  are  finan¬ 
cially  qualified  to  design  and  construct 
the  proposed  facilities;  and 

4.  Whether  the  issuance  of  permits 
for  construction  of  the  facilities  will 
be  inimical  to  the  common  defense 
and  security  or  to  the  health  and 
safety  of  the  public. 

Issue  Pursuant  to  National  Environ¬ 
mental  Policy  Act  of  1969  (NEPA) 

5.  Whether,  in  accordance  with  the 
requirements  of  10  CFR  Part  51,  the 


construction  permits  should  be  issued 
as  proposed. 

Issues  Pursuant  to  10  CFR  2.761a 
(Limited  Work  Authorization) 

6.  Piu^uant  to  10  C7FR  2.761a,  a  sep¬ 
arate  hearing  and  partial  decision  by 
the  board  on  issues  pursuant  to  NEPA 
and  general  site  suitability  and  certain 
other  possible  Issues  may  be  held  and 
issued  prior  to  and  separate  from  the 
hearing  and  decision  on  other  issues. 
In  the  event  the  Board,  after  the  hear¬ 
ing.  makes  favorable  findings  on  such 
issues,  the  Director  of  Nuclear  Reactor 
Regulation  may,  pursuant  to  l'^  CFR 
50.10(e)  authorize  the  applio  its  to 
conduct  certain  onsite  work  entirely  at 
their  own  risk  prior  to  completion  of 
the  remainder  of  the  proceeding. 

In  the  event  that  this  proceeding  is 
not  a  contested  proceeding,  as  defined 
by  10  CFR  1.3(n).  the  Board  will  deter¬ 
mine  without  conducting  a  de  novo 
evaluation  of  the  application:  (1) 
whether  the  application  and  the 
record  of  the  proceeding  contain  suffi¬ 
cient  information,  the  review  of  the 
application  by  the  Commission’s  staff 
has  been  adequate  to  support  the  pro¬ 
posed  findings  to  be  made  by  the  Di¬ 
rector  of  Nuclear  Reactor  Regulation 
on  Items  1-4  above,  and  to  support,  in¬ 
sofar  as  the  Commission’s  licensing  re¬ 
quirements  under  the  Act  are  con¬ 
cerned,  the  issuance  of  the  construc¬ 
tion  permits  proposed  by  the  Director 
of  Nuclear  Reactor  Regulation;  and 
(2)  whether  the  NEPA  review  conduct¬ 
ed  by  the  Commission’s  staff  has  been 
adequate. 

In  the  event  that  this  proceeding  be¬ 
comes  a  contested  proceeding,  the 
Board  will  consider  and  initially 
decide,  as  issues  in  this  proceeding. 
Items  1-5  above  as  a  basis  for  deter¬ 
mining  whether  construction  permits 
should  be  issued  to  the  applicants. 

With  respect  to  the  Commission’s  re¬ 
sponsibilities  imder  NEPA.  and  regard¬ 
less  of  whether  the  proceeding  is  con¬ 
tested  or  uncontested,  the  Board  will. 
in  accordance  with  §  51.52(c)  of  10 
CJFR  Part  51:  (1)  determine  whether 
the  requirements  of  section  102(2)(A). 
(C),  and  (E)  of  NEPA  and  Part  51  have 
been  complied  with  in  this  proceeding; 
(2)  independently  consider  the  final 
balance  among  conflicting  factors  con¬ 
tained  in  the  record  of  the  proceeding 
for  the  permits  with  a  view  to  deter¬ 
mining  the  appropriate  action  to  be 
taken;  and  (3)  determine  after  weigh¬ 
ing  the  environmental,  economic,  tech¬ 
nical  and  other  benefits  against  envi¬ 
ronmental  and  other  costs,  and  consid¬ 
ering  available  alternatives  whether 
construction  permits  should  be  issued, 
denied,  or  appropriately  conditioned 
to  protect  enWronmental  values. 

The  Board  will  convene  a  special 
prehearing  conference  of  ttie  parties 
to  the  proceeding  and  persons  who 
have  filed  petitions  for  leave  to  inter- 
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vene,  or  their  counsel,  to  be  held 
within  sixty  (60)  days  after  the  notice 
of  hearing  is  published  or  at  such 
other  time  as  the  Board  deems  appro¬ 
priate.  for  the  purpose  of  dealing  with 
the  matters  specified  in  10  CFR 
2.751a. 

The  Board  will  convene  a  prehearing 
conference  of  the  parties,  or  their 
counsel,  to  be  held  subsequent  to  any 
required  special  prehearing  confer¬ 
ence,  and  within  sixty  (60)  daj's  after 
discovery  has  been  completed  or  at 
such  other  time  as  the  Board  may 
specify,  for  the  purpose  of  dealing 
with  the  matters  specified  in  10  CFR 
2.752. 

The  Board  will  set  the  time  and 
place  for  any  special  prehearing  con¬ 
ference,  prehearing  conference  and 
evidentiary  hearing,  and  the  respec¬ 
tive  notices  will  be  published  in  the 
Federal  Register. 

Any  person  who  does  not  wish,  or  is 
not  qualified,  to  become  a  party  to 
this  proceeding  may  request  permis¬ 
sion  to  make  a  limited  appearance  pur¬ 
suant  to  the  provisions  of  10  CFR 
2.715.  A  person  making  a  limited  ap¬ 
pearance  may  make  an  oral  or  written 
statement  on  the  record.  They  do  not 
become  a  party,  but  may  state  their 
interest  and  raise  questions  which 
they  would  like  to  have  answered  to 
the  extent  that  the  questions  are 
within  the  scope  of  Items  1-5  above. 
Limited  appearances  will  be  permitted 
at  the  time  of  the  hearing  at  the  dis¬ 
cretion  of  the  Board,  within  such 
limits  and  on  such  conditions  as  may 
be  fixed  by  the  Board.  Persons  desir¬ 
ing  to  make  a  limited  appearance  are 
requested  to  inform  the  Secretary  of 
the  Commission  by  July  6,  1978.  The 
presiding  Atomic  Safety  and  Licensing 
Board  may  make  further  provision 
with  respect  to  limited  appearances 
subsequently  during  the  course  of  this 
proceeding. 

Any  person  whose  interest  may  be 
affected  by  the  proceeding,  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
imder  oath  or  affirmation  for  leave  to 
intervene  in  accordance  with  the  pro¬ 
visions  of  10  CFR  2.714.  A  petition  for 
leave  to  intervene  shall  set  forth  the 
interest  of  the  petitioner  in  the  pro¬ 
ceeding,  how  that  interest  may  be  af¬ 
fected  by  the  results  of  the  proceed¬ 
ing.  and  any  other  contentions  of  the 
petitioner  including  the  facts  and  rea¬ 
sons  why  intervention  should  be  per¬ 
mitted,  with  particular  reference  to 
the  following  factors:  (1)  The  nature 
of  the  petitioner’s  right  under  the  Act 
to  be  made  a  party  to  the  proceeding; 
(2)  the  nature  and  extent  of  the  peti¬ 
tioner’s  property,  financial,  or  other 
interest  in  the  proceeding:  and  (3)  the 
possible  effect  of  any  order  which  may 
be  entered  in  the  proceeding  on  the 
petitioner’s  interest.  Any  such  petition 
shall  be  accompained  by  a  supporting 


affidavit  identifying  the  specific 
aspect  or  aspects  of  the  subject  matter 
of  the  proceeding  as  to  which  the  peti¬ 
tioner  wishes  to  intervene  and  setting 
forth  with  particularity  both  the  facts 
pertaining  to  petitioner’s  interest  and 
the  basis  for  petitioner’s  contentions 
with  regard  to  each  aspect  on  which 
intervention  is  desired.  A  petition  that 
sets  forth  contentions  relating  only  to 
matters  outside  the  Jurisdiction  of  the 
Commission  will  be  denied. 

Those  permitted  to  intervene 
become  parties  to  the  proceeding,  sub¬ 
ject  to  any  limitations  in  the  order 
granting  leave  to  intervene,  and  have 
the  opportunity  to  participate  fully  in 
the  conduct  of  the  hearing,  including 
the  opportunity  to  present  evidence 
and  cross-examine  witnesses. 

A  petition  for  leave  to  intervene 
must  be  filed  wdth  the  Secretary  of 
the  Commission  and  others  as  speci¬ 
fied  below  by  June  6,  1978.  A  petition 
for  leave  to  Intervene  which  Is  not 
timely  will  not  be  entertained  absent  a 
determination  by  the  Board  that  the 
petitioner,  in  addition  to  the  matters 
specified  in  10  CFR  2.714(d),  has  made 
a  substantial  showing  of  good  cause 
for  failure  to  file  on  time.  The  reasons 
for  the  tardiness  in  filing  a  petition 
for  leave  to  intervene,  as  well  as  the 
factors  specified  in  10  CFR 
2.714(a)(l)-(4)  shall  be  considered  in 
making  a  determination  whether 
there  has  been  a  substantial  showing 
of  good  cause  by  the  petitioner. 

Pursuant  to  10  CFR  1.101,  the  appli¬ 
cation  has  been  filed  without  the  Envi- 
ronmental  Report  required  by  10  C7FR 
50.30(f).  Under  10  CFR  2.101,  the 
omitted  material  should  be  filed  by 
the  applicant  within  six  months.  In 
view  of  this,  any  person  who  wrishes  to 
participate  as  a  party  in  this  proceed¬ 
ing  pursuant  to  10  CFR  2.714  need  not 
set  forth  in  any  petition  for  leave  to 
intervene  required  to  be  filed  by  June 
6,  1978  any  contentions  related  to  the 
omitted  material.  A  deadline  for  filing 
of  other  contentions  relating  to  mat¬ 
ters  covered  in  the  omitted  material 
will  be  established  by  the  Board  subse¬ 
quent  to  acceptance  of  the  Environ¬ 
mental  Report  for  a  detailed  review. 
In  all  other  aspects,  said  petition  must 
meet  the  requirements  of  10  CFR 
2.714,  namely,  setting  forth  the  inter¬ 
est  of  the  petitioner  in  the  proceeding, 
facts  and  reasons  why  Intervention 
should  be  permitted,  and  a  general 
statement  as  to  the  subject  matter  in 
the  proceeding  as  to  which  interven¬ 
tion  is  sought.  Subsequent  to  the  sub¬ 
mission  of  the  omitted  material,  a  sup¬ 
plemental  notice  of  hearing  will  be 
published  which  will  provide  an  oppor¬ 
tunity  for  interested  members  of  the 
public  to  intervene  in  this  proceeding 
with  regard  to  any  Issues  raised  by  the 
Applicant’s  Environmental  Report. 

An  answer  to  this  notice,  pursuant 
to  the  provisions  of  10  CFR  2.705  must 


be  filed  bv  applicant  by  May  30, 
1978. 

Papers  required  to  be  filed  in  this 
proceeding  shall  be  filed  by  mail  or 
telegram  addressed  to  the  Secretary  of 
the  Commission,  United  States  Nucle¬ 
ar  Regulatory  (Commission,  Washing¬ 
ton,  D.C.  20555,  Attention;  Docketing 
and  Service  Section,  or  may  be  filed  by 
delivery  to  the  Commission’s  public 
document  room,  1717  H  Street  NW., 
Washington,  D.C.  20555.  Pending  fur¬ 
ther  order  of  the  Board,  parties  are  re¬ 
quired  to  file,  pursuant  to  the  provi¬ 
sions  of  10  CFR  2.708,  an  original  and 
twenty  (20)  conformed  copies  of  each 
such  paper  with  the  Commission.  A 
copy  of  any  petition  for  intervention 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regula¬ 
tory  Commission,  Washington,  D.C. 
20555  and  to  Arthur  C.  Oehr,  Esq., 
Snell  and  Wilmer,  3100  Valley  (Center, 
Phoenix,  Ariz.,  85073,  attorney  for  the 
applicants.  Any  questions  or  requests 
for  additional  information  regarding 
the  content  of  this  notice  should  be 
addressed  to  the  Chief  Hearing  Coun¬ 
sel,  Office  of  the  Executive  Legal  Di¬ 
rector,  U.S.  Nuclear  Regulatory  Com¬ 
mission,  Washington,  D.C.  20555. 

For  further  details,  see  the  applica¬ 
tion  for  construction  permits  dated 
March  1,  1978  which,  along  with  any 
amendments  or  supplements  thereto, 
is  or  will  be  available  as  noted  above 
for  public  inspection  at  the  Commis¬ 
sion’s  public  document  room,  1717  H 
Street  NW.,  Washington,  D.C.,  be¬ 
tween  the  hours  of  8:30  a.m.  and  5 
p.m.  on  weekdays.  Copies  of  those  doc¬ 
uments  will  also  be  available  at  the 
Phoenix  Public  Library,  Science  and 
Industry  Section.  12  East  McDonnell 
Road.  Phoenix,  Ariz.  85004  for  inspec¬ 
tion  my  members  of  the  public  be¬ 
tween  the  hours  of  10  a.m.  to  9  p.m. 
Monday  through  Thursday,  10  a.m.  to 
6  p.m.  Friday,  9  a.m.  to  6  p.m.  Satur¬ 
day  and  2  p.m.  to  6  p.m.  on  Sunday.  As 
they  become  available,  a  copy  of  the 
safety  evaluation  report  by  the  Com¬ 
mission’s  staff,  the  draft  and  final  en¬ 
vironmental  statements,  the  report  of 
the  Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  the  proposed  con¬ 
struction  permits,  the  transcripts  of 
the  prehearing  conferences  and  of  the 
hearing,  and  other  relevant  docu¬ 
ments,  will  also  be  available  at  the 
above  locations.  Copies  of  the  pro¬ 
posed  construction  permits  and  the 
ACRS  report  may  be  obtained,  when 
available,  by  request  to  the  Director, 
Division  of  Project  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Copies  of  the 
Commission’s  staff  safety  evaluation 
report  and  final  environmental  state¬ 
ment,  when  available,  may  be  pur¬ 
chased  at  current  rates,  from  the  Na¬ 
tional  Technical  Information  Service. 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Va.  22161. 
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Dated  at  Washington,  D.C.  this  28th 
day  of  April  1978. 

United  States  Nuclear 
Regulatory  Commission, 
Samuel  J.  Chilk, 

Secretary  of  the 
Commission. 
[PR  Doc.  78-12177  Piled  5-5-78;  8:45  ami 


[7590-01] 

(Docket  Nos.  STN  50-592  and  STN  50-593] 

ARIZONA  PUBLIC  SERVICE  CO.,  ET  AL 

(PALO  VERDE  NUCLEAR  GENERATING 
STATION,  UNITS  4  AND  5) 

Racalpt  of  Antifrvtt  Information  and  Appiico* 

tion  for  Contfruction  Pormit*  and  Oporoting 

Lkontos:  Timo  for  Submittion  of  Viowt  on 

Antitrust  Mottors 

Arizona  Public  Service  Co.  on  behalf 
of  itself  and  ten  Jolt  applicants— 
Southern  California  Edison  Co.,  El 
Paso  Electric  Co.,  San  Diego  Oas  and 
Electric  Co.,  Nevada  Power  Co.,  De¬ 
partment  of  Water  and  Power  of  the 
city  of  Los  Angeles,  city  of  Anaheim, 
city  of  Burbank,  city  of  Glendale,  city 
of  Pasadena,  and  city  of  Riverside. 
Calif.— (the  applicants),  pursuant  to 
section  103  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  filed  portions  of 
their  application.  These  parts  which 
consist  of  the  Safety  Anaiysis  Report, 
general  and  financial  information 
were  accepted  for  docketing  on  March 
31,  1978  and  are  assigned  Docket  Nos. 
STN  50-592  and  STN  50-593. 

In  addition  a  portion  of  the  applica¬ 
tion  filed  contains  the  information  re¬ 
quested  by  the  Attorney  General  for 
the  purpose  of  an  antitrust  review  of 
the  application  as  set  forth  in  10  CFR 
Part  50,  Appendix  L,  and  was  also  ac¬ 
cepted  for  docketing  and  is  assigned 
Docket  Nos.  STN  50-592-A  and  STN 
50-593-A. 

The  application  is  for  authorization 
to  construct  and  operate  two  pressur¬ 
ized  water  reactors  designated  as  the 
Palo  Verde  Nuclear  Generating  Sta¬ 
tion,  Units  4  and  5  on  the  applicants’ 
site  in  Maricopa  County,  Ari^  The  re¬ 
actor  is  designed  for  operation  at  a 
core  power  level  of  3800  mega  watts 
thermal,  with  an  equivalent  net  elec¬ 
trical  output  of  approximately  1307 
megawatts. 

A  Notice  of  Hearing  setting  forth 
the  radiologrical  issues  to  be  considered 
during  the  review  is  being  published 
separately.  A  date  for  submitting  peti¬ 
tions  for  leave  to  intervene  on  radiolo¬ 
gical  issues  is  set  forth  in  the  Notice  of 
Hearing. 

Any  person  who  wishes  to  have  his 
views  on  the  antitrust  matters  of  the 
application  presented  to  the  Attorney 
General  for  consideration  should 
submit  such  views  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Chief,  Antitrust 


and  Indemnity  Group.  Office  of  Nu¬ 
clear  Reactor  Regulation,  on  or  before 
July  6.  1978.  The  request  should  be 
filed  in  connection  with  Docket  Nos. 
STN  50-592-A  and  STN  50-593-A. 

The  Environmental  Report  was  ten¬ 
dered  but  initially  rejected  and  is  ex¬ 
pected  to  be  resubmitted  on  or  before 
September  1,  1978.  A  separate  notice 
of  receipt  and  availability  for  this  re¬ 
maining  portion  will  be  published  at 
that  time.  A  deadline  for  filing  of 
other  contentions  relating  to  matters 
covered  in  the  omitted  material  will  be 
established  by  the  Board  subsequent 
to  acceptance  of  the  Environmental 
Report  for  a  detailed  review. 

After  the  Environmental  Report  has 
been  received  and  analyzed  by  the 
Commission’s  Director  of  Nuclear  Re¬ 
actor  Regulation  or  his  designee,  a 
draft  environmental  statement  will  be 
prepared  by  the  Commission’s  staff. 
Upon  preparation  of  the  draft  envi¬ 
ronmental  statement,  the  Commission 
will  cause  to  be  published  in  the  Fed¬ 
eral  Register  a  notice  of  availability 
of  the  draft  statement,  requesting 
comments  from  interested  persons  on 
the  draft  statement.  Upon  considera¬ 
tion  of  comments  submitted  with  re¬ 
spect  to  the  draft  environmental  state¬ 
ment',  the  staff  will  prepare  a  final  en¬ 
vironmental  statement,  the  availabil¬ 
ity  of  which  will  be  noticed  in  the  Fed¬ 
eral  Register. 

Copies  of  the  Individual  portions  of 
the  application,  as  noted  above  are 
available  for  public  examination  and 
copying  for  a  fee  at  the  Commission’s 
public  document  room,  1717  H  Street 
NW.,  Washington,  D.C.  20555,  and  at 
the  Phoenix  Public  Library,  Science 
and  Industry  Section,  12  East 
McDowell  Road,  Phoenix,  Ariz.  85004. 

Dated  at  Bethesda,  Md.,  this  20th 
day  of  April  1978. 

For  the  Nuclear  Regulatory 
Commission, 

John  F.  Stolz, 

Chief  Light  Water  Reactors 
Branch  No.  1,  Division  of  Proj¬ 
ect  Management 

[FR  Doc.  78-12176  Piled  5-5-78;  8:45  am] 


[7590-01] 

ADVISORY  COMMITHE  ON  REACTOR  SAFE¬ 
GUARDS  SUBCOMMITTEE  ON  FLUID/HY¬ 
DRAULIC  DYNAMIC  EFFECTS 

Mooting 

The  ACRS  Subcommittee  on  Fluid/ 
Hydraulic  Dynamic  Effects  will  hold  a 
meeting  on  May  23.  1978  at  the  Royal 
Court  Inn,  1750  S.  Elmhurst  Road. 
Des  Plaines,  HI.,  to  discuss  the  status 
items  related  to  the  Mark  I,  II  and  III 
Containment  Systems. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  31,  1977,  page  56972,  oral  or 


written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran¬ 
script  is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub¬ 
committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state¬ 
ments  should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar¬ 
rangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows: 

TUESDAY,  MAT  23.  1978 

8:30  am.  Until  the  Conclusion  of  Business 

The  Subcommittee  may  meet  in  Executive 
Session,  with  any  of  its  consultants  who 
may  be  present,  to  explore  and  exchange 
their  preliminary  opinions  regarding  mat¬ 
ters  which  should  be  considered  during  the 
meeting  and  to  formulate  a  report  and  rec¬ 
ommendations  to  the  full  Committee. 

At  the  conclusion  of  the  Executive  Ses¬ 
sion,  the  Subcommittee  will  hear  presenta¬ 
tions  by  and  hold  discussions  with  represen¬ 
tatives  of  the  NRC  Staff,  the  General  Elec¬ 
tric  Co.,  and  their  consultants,  pertinent  to 
this  review. 

The  Subcommittee  may  then  caucus  to  de¬ 
termine  whether  the  matters  identified  in 
the  initial  session  have  been  adequately  cov¬ 
ered  and  whether  the  project  is  ready  for 
review  by  the  full  Committee. 

In  addition,  it  may  be  necessary  for 
the  Subcommittee  to  hold  one  or  more 
closed  sessions  for  the  purpose  of  ex¬ 
ploring  matters  involving  proprietary 
information.  I  have  determined,  in  ac¬ 
cordance  with  Subsection  10(d)  of 
Pub.  L.  92-463,  that,  should  such  ses¬ 
sions  be  required,  it  is  necessary  to 
close  these  sessions  to  protect  propri¬ 
etary  information  (5  U.S.C. 
552b(c)(4)). 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resche¬ 
duled,  the  Chairman’s  ruling  on  re¬ 
quests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed¬ 
eral  Employee  for  this  meeting.  Dr. 
Andrew  L.  Bates,  telephone  202-634- 
1919  between  8:15  a.m.  and  5  p.m., 
e.d.t. 

Dated:  May  3. 1978. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 

[PR  Doc.  78-12547  Filed  5-5-78;  8:45  am] 

[3110-01] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

CLEARANCE  OF  REPORTS 
Lists  of  Roquosts 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use 
in  collecting  information  from  the 


FEDERAL  REGISTER,  VOL  43,  NO.  89— MONDAY,  MAY  8,  1978 


19730  *  NOTICES 


public  received  by  the  Office  of  Man¬ 
agement  and  Budget  on  April  27.  1978 
(44  U.S.C.  3509).  The  purpose  of  pub¬ 
lishing  this  list  in  the  Federal  Regis¬ 
ter  Is  to  inform  the  public. 

The  list  includes  the  title  of  each  re¬ 
quest  received:  the  name  of  the  agency 
sponsoring  the  proposed  collection  of 
information;  the  agency  form 
numbers),  if  applicable;  the  frequency 
with  which  the  information  is  pro¬ 
posed  to  be  collected;  an  indication  of 
who  will  be  the  respondents  to  the 
proposed  collection;  the  estimated 
number  of  responses;  the  estimated 
burden  in  reporting  hours;  and  the 
name  of  the  reviewer  or  reviewing  divi¬ 
sion  or  office. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
approved  after  brief  notice  thru  this 
Klease. 

‘  Further  information  about  the  items 
on  this  daily  list  may  be  obtained  from 
the  Clearance  Office,  Office  of  Man¬ 
agement  and  Budget,  Washington, 
D.C.  20503,  202-395-4529,  or  from  the 
reviewer  listed.  § 

New  Forms 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service,  ap¬ 
plication  for  employment  by  a  (G-4) 
spouse  or  unmarri^  son  or  daughter  of  an 
official  of  an  international  organization, 
1-566,  on  occasion,  800  (G-4)  nonimmi¬ 
grants,  Clearance  Office,  395-3772. 

Revisions 

DEPARTMENT  OP  DEFENSE 

Defense  Civil  Preparedness  Agency: 

Local  Civil  Preparedness  Annual  Program 
Paper,  DCPA-744-A,  annually,  local  civil 
preparedness  directors/coordinators, 
5,055  responses,  42,750  hours.  National 
Security  Division  395-4734. 

EXn^A  Program  Status  Report,  semiannu¬ 
ally.  State  Civil  Preparedness  Offices.  55 
responses,  1,375  hours.  National  Securi¬ 
ty  Division  395-4734. 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Housing  Management:  _ 

Modernization  Work  Program,  HUD- 
52994,  on  occasion,  public  housing  agen¬ 
cies,  600  responses,  1,800  hours.  Budget 
Review  Division.  395-4775. 

Actual  Modernization  Cost  Certification, 
HUD-53001,  on  occasion,  public  housing 
agencies,  300  responses.  300  hours. 
Budget  Review  Division,  395-4775.  ' 

Modernization  Program  Budget.  HUD- 
42990,  on  occasion,  public  housing  agen¬ 
cies,  750  responses,  6,000  hours.  Budget 
'  Review  Division,  395-4775.  - 

DEPARTMENT  OF  JUSTICE 

Law  Enforcement  Assistance  Administra¬ 
tion,  Survey  of  Correctional  Facilities: 
Population.  Capacity  and  Adequacy  (Site 
Visits),  LEAA-3400,  single-time.  Federal, 
State  corrections  agencies  and  criminal 
Justice  officials,  952  responses,  1,744 
hours,  Laveme  V.  Collins,  395-3214. 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Quality  Service,  Eggs 
Broken— Elried  Under  Federal  Inspection, 


PY-240.  monthly.  2,100  responses,  1,050 
hours,  Ellett,  C.A.,  395-6132. 

Animal  and  Plant  Health  Inspection  Serv¬ 
ice: 

Application  for  Approval  of  Quarantine 
Facility  for  Birds,  VS  17-1 1,  on  occasion, 
15  responses,  4  hours.  Clearance  Office, 
395-3772. 

Regulations— Importation  of  Animals  and 
Poultry,  and  Animal  Poultry  Products, 
on  occasion.  Clearance  Office,  395-3772. 

DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

Food  and  Drug  Administration  Application 
for  Exemption  (of  Drugs)  for  Manufactur¬ 
ing  Use,  FD-1674,  on  occasion,  antibiotic 
manufacturers.  100  responses,  50  hours. 
Richard  Eisinger,  395-3214. 

DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration. 
National  Longitudian  Surveys.  Survey  of 
Work  Experience  of  Mature  Men— 1976 
Que.stionnaire  and  Advance  Letter,  LGT- 
181,  LGT-183,  annually,  men  aged  45-59 
in  1966,  5,000  responses,  5,000  hours. 
Office  of  Federal  Statistical  Policy  and 
Standard  673-7959. 

David  R.  Lextthold. 

Budget  and  Management  Officer. 

[FR  Doc.  78-12462  Filed  5-5-78;  8:45  am] 


[3110-01] 

CLEARANCE  OF  REPORTS 
LitH  of  Requests 

The  following  is  a  list  of  requests  for 
clearance  of  reports  intended  for  use 
in  collecting  information  from  the 
public  received  by  the  Office  of  Man¬ 
agement  and  Budget  on  April  28.  1978 
(44  U.S.C.  3509).  The  purpose  of  pub¬ 
lishing  this  Ust  in  the  Federal  Regis¬ 
ter  is  to  inform  the  public. 

The  list  includes  the  title  of  each  re¬ 
quest  received;  the  name  of  the  agency 
sponsoridg  the  proQpsed  collection  of 
information;  the  agency  form 
number(s).  if  applicable;  the  frequency 
with  which  the  information  is  pro¬ 
posed  to  be  collected;  an  indication  of 
who  will  be  the  respondents  to  the 
proposed  collection;  the  estimated 
number  of  responses;  the  estimated 
burden  in  reporting  hours;  and  the 
name  of  the  reviewer  or  reviewing  divi¬ 
sion  or  office. 

Requests  for  extension  which  appear 
to  raise  no  significant  issues  are  to  be 
approved  after  brief  notice  through 
this  release. 

Further  information  about  the  items 
on  this  daily  list  may  be  obtained  from 
the  Clearance  Office,  Office  of  Man¬ 
agement  and  Budget.  Washington, 
D.C.  20503,  202-395-4529,  or  from  the 
reviewer  listed. 

New  Forms 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Housing  Management,  Modernization  Quar¬ 
terly  Progress  Report,  HUD-52995,  quar¬ 


terly.  2,400  public  housing  agencies. 
Budget  Review  Division,  395-4775. 

ENVIRONMENTAL  PROTECTION  AGENCY 

CFC  Annual  Report,  annually.  70  chemical 
firms.  Ellett,  C.  A.,  395-6132. 

DEPARTMENT  OF  HEALTH,  EDUCATION.  AND 
WELFARE 

Office  of  Education: 

Lenders  Application  for  Contract  of  Fed¬ 
eral  Loan  Insuranee,  OE  621-1,  on  occa¬ 
sion,  522  institutions  of  higher  educa¬ 
tion,  Clearsuice  Office,  395-3772. 

Student  Application  for  a  Heal  Loan,  OE 
621-2,  annually,  9,520  health  professions 
students,  Laveme  V.  Collins,  395-3214. 
Heal  Program  Loan  Transfer  Statement. 
OE  621-3,  on  occasion,  2,080  institutes  of 
higher  education.  Clearance  Office,  395- 
3772. 

State  Plan  for  Education  Information 
Centers,  OE-610.  annually,  56  State 
Agencies  or  IHE’s,  Laveme  V.  Collins, 
395-3214. 

Revisions 

NATIONAL  MEDIATION  BOARD 

Application  for  Investigation  of  Representa¬ 
tion,  Dispute,  NMB  2,  on  occasion,  airline 
and  railroad  management  unions,  180  re¬ 
sponses,  180  hours,  Lowry,  R.  L..  395-3772. 

DEPARTMENT  OF  AGRICXn,TURE 

Food  and  Nutrition  Service.  Evaluation  of 
Cash-in-Lieu  of  Commodities  Pilot  Pro¬ 
jects,  single-time,  50  responses,  25  hours. 
Clearance  Office,  395-3772. 

Extensions 

*  DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service,  Summer  Food 
Service  Program  for  Children,  on  occa¬ 
sion,  State  agencies,  service  institutes, 
30,179  responses,  27,798  hours,  Ellett.  C. 
A.„  395-6132. 

DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

Office  of  Education,  Application  for  Veter¬ 
ans’  Ccst-of-Instmction  Payments  to  In¬ 
stitutions  of  Higher  Education,  OE  269, 
annually.  Institutes  of  high  education. 
1,700  responses,  3,400  hours,  Casrwood,  D. 
P...  395-3443. 

DEPARTMENT  OP  HOUSING  AND  URBAN 
DEVELOPMENT 

Equal  Opportunity,  Housing  Discrimination 
Complaint  (English  and  Spanish  version 
of  same  form).  HUD-903,  903 A,  other  (see 
SF-83).  minority  group  members,  5,000  re¬ 
sponses.  5,000  hours.  Caywood,  D.  P.,  395- 
3443. 

David  R.  Levthold, 
Budget  and  Management  Officer. 
[FR  Doc.  78-12463  FUed  5-5-78;  8:45  am] 
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[8010-01] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[PUe  No.  500-1] 

ALTERNATE  ENERGY  SYSTEMS,  INC 
Suspension  of  Trading 

April  27, 1978. 

It  appearing  to  the  Securities  and 
Exchange  Commission  that  the  sum¬ 
mary  suspension  of  trading  in  the  se¬ 
curities  of; 

Alternate  Energy  Systems,  Inc., 
being  traded  on  a  national  securities 
exchange  or  otherwise  is  required  in 
the  public  interest  and  for  the  protec¬ 
tion  of  investors; 

Therefore,  pursuant  to  section  12(k) 
of  the  Securities  Exchange  Act  of 
1934,  trading  in  such  securities  on  a 
national  securities  exchange  or  other¬ 
wise  is  suspended,  for  the  period  from 
2:15  p.m.  (e.s.t.)  on  April  27,  1978, 
through  May  6, 1978. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12419  Filed  5-5-78;  8:45  am] 


[8010-01] 

[Rel.  No.  20522(70-6149)] 

COLUMBIA  GAS  SYSTEM,  INC. 

PropoMd  btuanca  and  Sale  of  Short-Tarm 
Notat  to  Bonkl  and  to  Doolort  in  Commar- 
dal  Paper  and  Exception  From  Competitive 
Bidding 

April  28,  1978. 

Notice  is  hereby  given  that  the  Co¬ 
lumbia  Gas  System  Inc.  ("Columbia"), 
20  Montchanin  Road.  Wilmington, 
Del.  19807,  a  registered  holding  com¬ 
pany,  has  filed  an  application  with 
this  Commission  pursuant  to  the 
Public  Utility  Holding  Company  Act 
of  1935  ("act”),  designating  section 
6(b)  of  the  act  and  rule  50(a)(5)  pro¬ 
mulgated  thereunder  as  applicable  to 
the  following  proposed  transactions. 
All  interested  persons  are  referred  to 
the  application,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transactions. 

Columbia  requests  authority  to  issue 
and  sell  through  May  31,  1979,  short¬ 
term  notes  to  banks  and  commercial 
paper  aggregating  up  to  $260,000,000. 
Generally.  Columbia  will  make  the 
proceeds  from  the  sale  of  these  notes 
available  to  its  subsidiary  companies 
for  the  purchase  of  gas  for  imder- 
ground  storage  and  other  liquid  hy¬ 
drocarbons  inventories  and  for  other 
short-term  requirements.  In  this 
regard,  see  Columbia’s  filing  for  intra¬ 
system  financing  (file  No.  70-6142).  It 
is  stated  that  the  short-term  gas  and 
liquid  hydrocarbon  requirements  of 


approximately  $260,700,000  may  make 
it  necessary  to  have  outstanding  at 
any  one  time  up  to  May  31,  1979,  the 
aforesaid  short-time  notes  in  the  ag¬ 
gregate  amount  of  $260,000,000. 

Columbia  proposes  to  issue  and  sell 
commercial  paper  to  one  or  more  deal¬ 
ers.  and  it  will  continue  to  do  so  as 
long  as  the  effective  interest  rate  is 
less  than  the  effective  interest  cost 
which  Columbia  would  have  to  pay  to 
banks  for  an  equivalent  amount  of 
funds  as  of  the  date  of  borrowing, 
except  that,  in  order  to  obtain  greater 
flexibility,  commercial  paper  may  be 
issued  with  a  maturity  of  not  more 
than  60  days  from  the  date  of  issue 
with  an  effective  interest  cost  in 
excess  of  such  effective  interest  cost 
on  bank  borrowings. 

The  commercial  paper  will  be  in  the 
form  of  promissory  notes  with  maturi¬ 
ties  not  to  exceed  270  days  and  will 
not  be  prepayable  prior  to  maturity. 
The  actual  maturities  will  be  deter¬ 
mined  by  market  conditions,  effective 
interest  cost  to  Columbia,  and  Colum¬ 
bia’s  anticipated  cash  requirements  at 
the  time  of  issuance.  The  commercial 
paper  notes  will  be  issued  in  denomi¬ 
nations  of  not  less  than  $50,000  and 
not  mbre  than  $5,000,000  and  will  be 
sold  at  a  discount  which  will  be  not  in 
excess  of  the  discount  rate  per  annum 
prevailing  at  the  date  of  issuance  for 
commercial  paper  of  the  particular 
maturity  and  rating. 

It  is  stated  that  no  commis-sion  or 
fee  will  be  payable  in  connection  with 
the  issuance  and  sale  of  the  commer¬ 
cial  paper  notes.  Each  dealer,  as  prin¬ 
cipal  will  reoffer  such  notes  at  a  dis¬ 
count  rate  of  one-eighth  of  1  percent 
per  annum  less  than  the  discount  rate 
to  Columbia.  The  reoffering  will  be 
made  to  not  more  than  an  aggregate 
of  200  customers  of  the  dealers,  such 
customers  to  be  identified  and  desig¬ 
nated  in  lists  (nonpublic)  prepared  in 
advance.  No  additions  will  be  made  to 
the  customer  lists,  which  will  consist 
of  institutional  investors,  without  first 
advising  this  Commission.  It  is  expect¬ 
ed  that  Columbia’s  commercial  paper 
notes  will  be  held  by  customers  to  ma¬ 
turity,  but,  if  they  wish  to  resell  prior 
thereto,  the  applicable  dealer,  pursu¬ 
ant  to  a  repurchase  agreement,  will  re¬ 
purchase  the  notes  and  reoffer  the 
same  to  others  in  its  specified  list  of 
customers. 

Columbia  requests  exception  from 
the  competitive  bidding  requirements 
of  rule  50  for  the  proposed  issue  and 
sale  of  its  commercial  paper.  In  sup¬ 
port  of  this  request,  Columbia  states 
that  the  proposed  commercial  paper 
notes  will  have  a  maturity  of  9  months 
or  less,  that  it  is  not  practical  to  invite 
competitive  bids  for  commercial  paper, 
and  that  current  rates  for  commercial 
paper  for  such  prime  borrowers  as  Co¬ 
lumbia  are  published  daily  in  financial 
publications. 


Columbia  proposes  that  up  to 
$260,000,000  of  the  proposed  short¬ 
term  borrowings  may  be  in  the  form  of 
short-term  bank  notes,  issued  from 
time  to  time  in  accordance  with  pro¬ 
posed  credit-lines  with  participating 
banks.  In  no  event  will  the  proposed 
bank  borrowings  and/or  commercial 
paper  exceed  an  aggregate  amount  of 
$260,000,000,  at  any  one  time  out¬ 
standing.  A  list  of  such  banks  and  in¬ 
formation  regarding  the  terms  of  such 
borrowings  are  to  be  filed  by  amend¬ 
ment.  The  notes  are  to  be  repaid  on  or 
before  May  31,  1979,  and  will  be  pre¬ 
payable,  in  whole  or  in  part,  without 
penalty. 

The  expenses  to  be  paid  by  Colum¬ 
bia  in  connection  with  the  proposed 
transactions  are  estimated  at  $10,400, 
including  rating  fees  estimated  at 
$7,000  and  charges  for  services  of  Co¬ 
lumbia  Gas  System  Service  Corp.  esti¬ 
mated  at  $1,200.  Columbia  has  also  re¬ 
quested  that  authority  be  granted  to 
file  certificates  under  rule  24  with  re¬ 
spect  to  the  proposed  transactions  on 
a  quarterly  basis. 

The  application  states  that  no  State 
commission  and  no  Federal  commis¬ 
sion,  other  than  this  Commission,  has 
jurisdiction  over  the  proposed  transac¬ 
tions. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
May  22.  1978,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stat¬ 
ing  the  nature  of  his  interest,  the  rea¬ 
sons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  the  filing 
which  he  desires  to  controvert;  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed;  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  such  request 
should  be  served  personally  or  by  mall 
upon  the  applicant  at  the  above-stated 
address,  and  proof  of  service  (by  affi¬ 
davit  or,  in  case  of  an  attorney  at  law. 
by  certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date, 
the  application,  as  filed  or  as  it  may  be 
amended,  may  be  granted  as  provided 
in  rule  23  of  the  general  rules  and  reg¬ 
ulations  promulgated  under  the  act,  or 
the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  rules 
20(a)  and  100  thereof  or  take  such 
other  action  as  it  may  deem  appropri¬ 
ate.  Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or¬ 
dered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
andany  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12420  Filed  5-5-78;  8;45  am] 
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[8010-01] 

[Rel.  No.  10229  (812-4289)] 

INCOME  TRUST  FOR  GOVERNMENT  SECURI¬ 
TIES,  FIRST  SERIES  (AND  SUBSEQUENT 

SERIES)  AND  PRESCOH,  BAU  4  TURBEN 

NoHc*  of  Filing  of  Application 

Mat  2, 1978. 

Notice  is  hereby  given,  that  Income 
Trust  for  Government  Securities,  First 
Series  (and  Subsequent  Series) 
(“Fund”  or  "Funds”),  registered  under 
the  Investment  Company  Act  of  1940 
("Act”)  as  a  unit  investment  trust,  and 
Its  sponsor,  Pres(»tt,  Ball  &  Tuirben 
("Sponsor”)  (collectively,  "Appli¬ 
cants”).  900  National  City  Bank  Build¬ 
ing  Cleveland,  Ohio  44114,  filed  an  ap¬ 
plication  on  April  7,  1978,  pursuant  to 
section  6(c)  of  the  Act,  for  an  order  of 
the  Commission  (1)  exempting  Appli¬ 
cants.  to  the  extent  necessary,  from 
the  provisions  of  section  14(a)  of  the 
Act;  (2)  exempting  the  Funds  from 
Rule  19b-l  under  the  Act  to  permit 
more  than  one  distribution  of  capital 
gains  in  any  one  taxable  year;  and  (3) 
exempting  the  secondary  market  ac¬ 
tivities  of  the  Sponsor  and  underwrit¬ 
ers  of  the  Funds  from  provisions  of 
Rule  22C-1  to  permit  weekly  retrospec¬ 
tive  pricing  of  units  of  beneficial  inter¬ 
est  in  the  various  Funds  ("Units”), 
subject  to  certain  conditions.  All  inter¬ 
ested  persons  are  referred  to  the  appli¬ 
cation  on  file  with  the  Commission  for 
a  statement  of  the  representations 
contained  therein,  which  are  summa¬ 
rized  below. 

Applicants  state  that  each  Fund  will 
be  governed  by  a  trust  agreement 
("Trust  Agreement”)  between  the 
Sponsor  and  State  Street  Bank  and 
Trust  company,  as  Trustee  ("Trust¬ 
ee”).  Interactive  Data  Services,  Inc. 
will  serve  as  Evaluator  under  the 
Trust  Agreement  ("Evaluator”).  Appli¬ 
cants  state  that,  subject  to  compliance 
with  the  Trust  Agreement,  entities 
other  than  those  named  hereinabove 
may  serve  as  Sponsor,  Trustee,  or  Eva¬ 
luator.  respectively.  Applicants  fur¬ 
ther  state  that  there  was  filed  simulta¬ 
neously  with  this  application  a  Regis¬ 
tration  Statement  on  Form  S-6  under 
the  Securities  Act  of  1933.  Applicants 
state  that  the  assets  of  the  Funds  will 
consist  of  securities  issued  by  the  U.S. 
Government  or  an  agency  or  instru¬ 
mentality  thereof,  in  each  case  as  to 
which  the  payment  of  principal  and 
interest  is  backed  by  the  full  faith  and 
credit  of  the  United  States,  and/or 
contracts  and  funds  for  the  purchase 
of  certain  such  securities  ("S^uri- 
tles”),  all  of  which  the  Sponsor  shall 
have  accumulated  for  such  purpose. 
Applicants  further  state  that  the 
Units  will  represent  proportionate  in¬ 
terests  in  the  aggregate  principal 
amount  of  Securities  and  representing 
in  the  aggregate  the  entire  oamership 
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of  a  Fund.  Applicants  anticipate  that 
the  assets  of  the  First  Series  of  the 
Fund  will  consist  primarily  of  mort¬ 
gage-backed  securities  of  the  modified 
pass-through  type,  fully  guaranteed  as 
to  principal  and  interest  by  the  Gov¬ 
ernment  National  Mortgage  Associ¬ 
ation. 

Section  14(a) 

Section  14(a)  of  the  Act,  in  sub¬ 
stance.  provides  that  no  registered  in¬ 
vestment  company  and  no  principal 
underwriter  for  such  company  shall 
make  a  public  offering  of  which  such 
company  is  the  issuer  unless:  (I)  the 
company  has  a  net  worth  of  at  least 
$100,000;  (2)  at  the  time  of  a  previous 
public  offering  it  had  a  net  worth  of 
$100,000;  or  (3)  provision  is  made  that 
a  net  worth  of  $100,000  will  be  ob¬ 
tained  from  not  more  than  twenty-five 
responsible  persons  within  ninety 
days,  or  the  entire  proceeds  received, 
including  sales  charge,  will  be  refund¬ 
ed. 

Applicants  represent  that  the  Spon¬ 
sor  will  deposit  in  each  Fund  not  less 
than  $5,000,000  principal  amount  of 
the  Securities.  Thus,  each  Fund,  at 
the  date  of  deposit  of  the  Securities 
and  before  any  Unit  is  offered  to  the 
public,  is  intended  to  have  a  net 
worth,  represented  by  the  market 
value  of  the  Securities  on  that  date  as 
determined  by  the  Evaluator,  in  excess 
of  $100,000.  Applicant  assert  that  each 
Fund  will  thereby  fully  comply  with 
the  first  requirement  of  Section  14(a). 
of  the  Act,  to  the  extent  necessary. 

As  a  condition  to  such  exemption, 
the  Sponsor  has  agreed  that  it  will 
refund  on  demand  and  without  deduc¬ 
tion,  all  sales  charges  to  purchasers  of 
Units  of  any  Fund  from  the  Sponsor 
or  from  any  imderwriter  or  dealer  par¬ 
ticipating  in  the  distribution,  and  liq¬ 
uidate  the  Securities  held  in  a  Fund 
and  distribute  the  proceeds  thereof, 
(1)  if  within  90  days  from  the  time 
that  the  registration  statement  relat¬ 
ing  to  the  Units  of  such  Fund  has 
become  effective  under  the  Securities 
Act  of  1933,  the  net  worth  of  such 
Fund  shall  be  reduced  to  less  than 
$100,000,  or  (2)  if  such  Fund  shall 
have  been  terminated.  The  Sponsor 
further  agrees  to  Instruct  the  Trustee 
to  terminate  any  Fund  in  the  event 
that  redemption  by  the  Sponsor  or  im- 
derwriters  of  unsold  Units  results  in 
such  Fund  having  a  net  worth  of  less 
than  $5,000,000  and  in  the  event  of 
any  such  termination  to  refund  or 
cause  to  be  refunded,  on  demand  and 
without  reduction,  all  sales  charges  to 
purchasers  of  Units  of  such  Fund  from 
the  Sponsor  or  from  any  underwriter 
or  dealer  participating  in  the  distribu¬ 
tion. 

Rule  19b-l 

Rule  19b-l(a)  provides  in  substance 
that  no  registered  investment  compa¬ 


ny  which  is  a  "regulated  investment 
company”  as  defined  in  Section  851  of 
the  Internal  Revenue  Code  shall  dis¬ 
tribute  more  than  one  capital  gains 
dividend  in  any  one  taxable  year.  Ap¬ 
plicants  state  that  distributions  of 
principal,  including  any  capital  gains, 
and  Interest  relating  to  each  Fund  will 
be  made  to  Unitholders  monthly.  Ap¬ 
plicants  further  state  that  distribu¬ 
tions  of  principal  constituting  capital 
gains  to  Unitholders  may  arise  in  the 
following  instances:  (1)  an  issuer 
might  call  or  redeem  Securities;  (2)  Se¬ 
curities  might  be  disposed  of  in  order 
to  maintain  the  qualification  of  a 
Fund  as  a  regulated  investment  com¬ 
pany  under  the  Internal  Revenue 
Code;  and  (3)  Securities  might  be  liqui¬ 
dated  in  order  to  provide  the  fimds 
necessary  to  meet  redemptions. 

In  support  of  the  requested  exemp¬ 
tion,  Applicants  state  that  the  dangers 
against  which  Rule  19b-l  is  intended 
to  guard  do  not  exist  in  the  situation 
at  hand  since  neither  the  Funds  nor 
the  Sponsor  have  control  over  events 
which  might  trigger  capital  gains.  In 
addition.  Applicants  represent  that 
any  capital  gains  distributions  will  be 
clearly  distinguished  from  interest  and 
principal  distributions  in  the  accompa¬ 
nying  report  by  the  Trustee  ta  Unith¬ 
olders.  In  order  to  comply  with  the 
Rule,  each  Fund  would  be  forced  to 
hold  any  monies  constituting  capital 
gains  from  the  disposition  of  Securi¬ 
ties  until  the  end  of  its  taxable  year. 
Applicants  state  that  such  a  practice 
would  clearly  be  to  the  detriment  of 
the  Unitholders. 

Applicants  further  point  out  that 
Paragraph  (b)  of  Rule  19b-l  provides 
that  a  unit  investment  trust  may  dis¬ 
tribute  capital  gains  dividends  received 
from  a  regulated  investment  company 
within  a  reasonable  time  after  receipt. 
Applicants  assert  that  the  purpose 
behind  this  provision  is  to  avoid  forc¬ 
ing  a  unit  investment  trust  to  accumu¬ 
late  distributable  amounts  received 
throughout  the  year  and  distribute 
them  only  at  year  end,  and  that  the 
operations  of  the  Funds  will  be  con¬ 
sistent  with  the  intended  objectives  of 
such  provision. 

Rule  22c- 1 

Rule  22C-1  provides,  in  pertinent 
part,  that  no  registered  investment 
company  issuing  any  redeemable  secu¬ 
rity  shall  sell,  redeem,  or  repurchase 
any  such  security  except  at  a  price 
based  on  the  current  net  asset  value  of' 
such  security  which  is  next  computed 
after  receipt  of  a  tender  of  such  secu¬ 
rity  for  redemption  or  of  an  order  to 
purchase  or  sell  such  security. 

Applicants  seek  an  order  exempting 
the  secondary  market  operations  of 
the  Sponsor  and  the*  underwriters 
from  the  provisions  of  Rule  22c-l 
under  the  Act.  Applicants  propose  to 
value  Units  of  the  Funds,  for  repur- 
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chase  and  resale  by  the  Sponsor  and 
the  underwriters  in  the  secondary 
market,  at  prices  computed  on  the  last 
business  day  of  each  week  ("Friday”), 
effective  for  all  transactions  made 
during  the  following  week.  The  evalu¬ 
ation  will  be  done  by  the  Evaluator, 
who  will  also  provide  estimated  evalu¬ 
ations  on  trading  days  in  order  to  pro¬ 
tect  Unitholders  and  investors.  Appli¬ 
cants  represent  that  in  the  case  of  a 
repurchase,  if  the  Evaluator  cannot 
opine  that  the  current  bid  side  evalua¬ 
tion  is  less  than  the  previous  Friday’s 
offering  side  evaluation,  the  Sponsor 
will  order  a  new  evaluation.  In  the 
case  of  a  resale  of  Units  in  the  second¬ 
ary  market,  if  the  Evaluator  cannot 
state  that  the  previous  Friday’s  price 
is  no  more  than  one-half  point  ($5.00 
on  a  Unit  representing  $1,000  principal 
amount  of  Securities)  greater  than  the 
current  offering  price,  a  full  evalua¬ 
tion  will  be  ordered. 

Applicants  state  that  there  are  two 
purposes  of  Rule  22c-l:  (1)  to  elimi¬ 
nate  or  reduce  any  dilution  of  the 
value  of  outstanding  redeemable  secu¬ 
rities  of  registered  investment  compa¬ 
nies  occuring  through  the  practice  of 
redeeming  or  repurchasing  securities 
at  a  price  above  their  net  asset  value 
or  selling  securities  at  a  price  based 
upon  a  previously  established  net  asset 
value  which  permits  a  potential  inves¬ 
tor  to  take  advantage  of  an  upswing  in 
the  market  and  an  accompanying  in¬ 
crease  in  the  net  asset  value  of  invest¬ 
ment  company  shares,  and  (2)  to  mini¬ 
mize  speculative  trading  practices 
which  so  compromise  registered  in¬ 
vestment  companies  as  to  be  imfair  to 
the  holders  of  their  outstanding  secu¬ 
rities. 

Applicants  contend  that  the  sale  and 
repurchase  of  Units  of  the  Fund  in  the 
secondary  market  cannot  possibly 
dilute  the  value  of  outstanding  securi¬ 
ties.  Applicants  also  contend  that  the 
proceedures  followed  in  secondary 
market  operations  of  the  Fund  cannot 
be  regarded  as  encouraging  speculative 
trading  practices.  According  to  the  ap- 
plicantion,  the  proposed  procedure 
will  insure  that  a  Unitholder  will 
never  receive  less  than  the  redemption 
value  of  the  Unit  by  selling  his  Unit  to 
the  Sponsor.  The  procedure  will  mini¬ 
mize  the  risk  that  a  purchaser  in  the 
secondary  market  would  be  paying 
more  than  he  would  pay  if  daily  evalu¬ 
ations  were  made. 

Applicants  further  assert  that  while 
the  purposes  for  which  Rule  22c-l  was 
adopted  would  not  be  served  by  impos¬ 
ing  the  requirements  of  the  rule  upon 
the  secondary  market  operations  of 
the  Funds,  the  interests  of  investors 
might  be  significantly  impaired  by  im¬ 
posing  upon  them  the  cost  of  the  de¬ 
terminations  of  net  asset  value  re¬ 
quired  by  Rule  22c-l. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Conunission  may,  upon 


application,  conditionally  or  uncondi¬ 
tionally  exempt  any  person,  security, 
or  transaction,  or  any  class  or  classes 
of  persons,  securities,  or  transactions, 
from  any  provisions  of  the  Act  or  of 
any  rule  or  regulation  imder  the  Act, 
if  and  to  the  extent  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the  pro¬ 
tection  of  investors  and  the  purposes 
intended  by  the  policy  and  provisions 
of  the  Act. 

Notice  is  further  given,  that  any  in¬ 
terested  person  may,  not  later  than 
May  23,  1978,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompa¬ 
nied  by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  such  re¬ 
quest,  and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request. 
As  provided  by  Rule  0-5  of  the  Rules 
and  Regulations  promulgated  under 
the  Act,  an  order  disposing  of  the  ap¬ 
plication  will  be  issued  as  of  course  fol¬ 
lowing  said  date  unless  the  Commis¬ 
sion  thereafter  orders  a  hearing  upon 
request  or  upon  the  Commission’s  own 
motion.  Persons  who  request  a  hear¬ 
ing,  or  advice  as  to  whether  a  hearing 
is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  78-12421  PUed  5-5-78;  8:45  am] 


[8010-01] 

[Rel.  No.  10219  (812-4273)] 

LIFE  INSURANCE  COMPANY  OF  NORTH  AMER¬ 
ICA  AND  LIFE  INSURANCE  COMPANY  OF 
NORTH  AMERICA  SEPARATE  ACCOUNT  A 

Nolle*  of  Application  for  on  Ordor  Approving 
Offers  of  Exchong* 

April  28, 1978. 

Notice  is  hereby  given,  that  Life  In¬ 
surance  Co.  of  North  America 
(“LINA”),  a  stock  life  insurance  com¬ 
pany  organized  under  the  laws  of  the 
Commonwealth  of  Pennsylvania,  and 
Life  Insurance  Co.  of  North  America 
Separate  Account  A  ("Separate  Ac¬ 
count”),  1600  Arch  Street,  Philadel¬ 
phia,  Pa.  19101,  a  separate  account  of 


LINA  registered  under  the  Investment 
Company  Act  of  1940  (the  "Act”)  as  a 
unit  investment  trust,  (hereinafter  col¬ 
lectively  referred  to  as  “Applicants”), 
filed  an  application  on  March  1,  1978, 
and  an  Amendment  thereto  on  April 
18,  1978,  pursuant  to  Section  11  of  the 
Act  for  an  Order  approving  certain 
offers  of  exchange.  All  interested  per¬ 
sons  are  referred  to  the  applications 
on  file  with  the  Commission  for  a 
statement  of  the  representations  con¬ 
tained  therein  which  are  summarized 
below. 

The  Separate  Account  was  estab¬ 
lished  by  LINA  pursuant  to  the  laws 
of  the  Commonwealth  of  Pennsylva¬ 
nia  in  connection  with  the  issuance  of 
group  and  individual  variable  annuity 
contracts  (“Contracts”)  to  certain  per¬ 
sons  who  qualify  for  tax-deferred 
benefits  under  Sections  401,  403(a), 
403(b),  and  408  of  the  Internal  Reve¬ 
nue  Code  of  1954  (“Code”),  as  amend¬ 
ed.  Applicants  also  offer  the  Contracts 
imder  deferred  compensation  and 
other  retirement  plans  for  persons 
who  may  not  qualify  for  similar  tax 
treatment. 

The  Contract-owner  makes  pay¬ 
ments  to  LINA  which  deducts  sales 
and  administrative  expenses.  The  bal¬ 
ance  of  such  payments  under  Con¬ 
tracts  currently  issued,  including  the 
Contracts  which  are  the  subject  of  the 
Application,  are  then  allocated  to  one 
of  six  divisions  of  the  Separate  Ac¬ 
count  and  are  invested  in  shares  of  De¬ 
catur  Income  Fund,  Inc.,  National  In¬ 
vestors  Corporation,  Oppenheimer 
Fund,  Inc.,  'Trustees  Equity  Fund,  Inc., 
Dreyfus  Third  Century  Fund,  Inc.,  or 
Qualified  Dividend  Portfolio,  Inc.  (col¬ 
lectively  called  “Pund(s))”,  which  are 
open-end,  diversified  management  in¬ 
vestment  companies  registered  under 
the  Act.  Contract  owners  or  partici¬ 
pants  may  also  allocate  a  portion  6f 
their  net  purchase  payments  to  the 
LINA  fixed  accumulation  account  to 
provide  for  fixed  or  variable  annuity 
payments. 

Section  11 

Section  11(a)  of  the  Act  provides 
that  it  shall  be  unlawful  for  any  regis¬ 
tered  open-end  investment  company  or 
any  principal  underwriter  therefor  to 
make  or  cause  to  be  made  an  offer  to 
the  holder  of  a  security  of  such  com¬ 
pany  or  of  any  other  open-end  invest¬ 
ment  company  to  exchange  his  securi¬ 
ty  for  a  security  in  the  same  or  an¬ 
other  such  company  on  any  basis 
other  than  the  relative  net  asset 
values  of  the  respective  securities  to 
be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission.  Section 
11(c)  provides  that  irrespective  of  the 
basis  of  exchange,  the  provisions  of 
Section  11(a)  shall  be  applicable  to 
any  type  of  offer  of  exchange  of  the 
securities  of  registered  unit  invest- 
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ment  trusts  for  the  securities  of  any 
other  investment  company. 

Applicants’  Contracts  currently 
permit  Contract  owners  or  Group  Con¬ 
tract  participants,  where  permitted  by 
State  law  and  the  retirement  plan 
under  which  they  are  issued,  to  trans¬ 
fer  the  total  or  partial  value  of  their 
Separate  Account  Division  allocation 
to  another  Separate  Accoimt  Division, 
or  to  or  from  LINA’s  general  account 
providing  for  fixed  acciunulation, 
prior  to  annuitization.  Unless  other¬ 
wise  restricted  by  state  law  or  the  ap¬ 
plicable  retirement  plan,  a  transfer 
may  be  made  no  more  often  than  once 
yearly  measured  from  the  date  the 
owner  or  participant  enters  the  retire¬ 
ment  plan  or  date  of  last  transfer,  as 
applicable.  One  final  transfer  is  per¬ 
mitted  one  month  before  annuity  pay¬ 
ments  commence  without  regard  to 
any  other  limitation.  Transfers  are 
made  upon  written  instruction  to 
LINA.  Separate  Account  Division 
transfers  are  based  upon  accumulation 
unit  values  determined  as  of  a  valua¬ 
tion  date  coincident  with  or  next  fol¬ 
lowing  the  date  that  LINA  receives 
written  instructions  to  make  the  trans¬ 
fer.  Such  pre-annuity  transfers  are 
permitted  by  the  Commission  pursu¬ 
ant  to  its  Orders  of  Approval  under 
Section  11  in  Investment  Company 
Act  Releases  Nos.  7769  and  9276.  At 
present  there  is  no  exchange  privilege 
once  payments  under  the  Contracts 
have  commenced. 

Applicants  request  Commission  ap¬ 
proval  pursuant  to  sections  11(a)  and 
11(c)  of  the  Act  to  permit  a  Contract 
owner  or  Group  Contract  participant 
to  transfer  the  total  value  of  his  or 
her  Separate  Accoimt  Division  alloca¬ 
tion  to  another  Separate  Account  Divi¬ 
sion  after  the  annuity  commencement 
date.  Unless  otherwise  restricted  by 
the  retirement  plan.  State  or  other 
laws,  no  post-annuity  transfer  will  be 
permitted  more  often  than  once 
yearly,  measured  from  the  date  the 
owTier  or  participant  enters  into  the 
Contract  or  from  the  date  of  last 
transfer,  as  applicable.  No  transfer  to 
or  from  LINA’s  general  account  will  be 
permitted  after  the  annuity  com¬ 
mencement  date  nor  will  partial  trans¬ 
fers  be  permitted  between  Separate 
Account  Divisions.  Transfers  will  be 
made  upon  receipt  by  LINA  of  proper¬ 
ly  detailed  written  instructions  from 
the  Contract  owner  or  participant,  as 
applicable.  Upon  receipt  of  such  trans¬ 
fer  instructions  by  LINA,  the  number 
of  existing  annuity  units  will  be 
changed  to  reflect  a  new  number  of 
annuity  units  based  upon  their  respec¬ 
tive  values  on  the  valuation  date  coin¬ 
cident  with  or  next  following  the  re¬ 
ceipt  of  proper  instructions.  After  the 
annuity  starting  date,  the  value  of  the 
amount  to  be  transferred  will  be  based 
upon  the  present  value  of  the  remain¬ 
ing  payments  due,  reflecting  the  at¬ 


tained  age  of  the  annuitant  and  mor¬ 
tality  and  interest  assumptions.  No  ad¬ 
ditional  sales  or  administrative  charge 
will  be  imposed  for  making  the  trans¬ 
fer.  Applicants  represent  that  If  Com¬ 
mission  approval  is  obtained,  they  will 
grant  the  new  transfer  privileges  to  all 
of  their  existing  Contract  owners  and 
participants,  where  permitted  by  State 
law,  other  applicable  law,  and  their  re¬ 
tirement  plan.  Applicants  will  send 
written  notification  of  such  change  to 
each  current  Contract  owner. 

Applicants  represent  that  the  pro¬ 
posed  liberalization  of  certain  of  the 
current  pre-annuity  transfer  privileges 
under  the  Contracts  apply  the  same 
principle  which  was  previously  recog¬ 
nized  by  the  Commission  to  be  appro¬ 
priate  in  its  Orders  under  Investment 
Company  Act  Releases  Nos.  7769  and 
9276. 

Applicants  state  that  the  proposed 
extension  of  Contract  transfer  rights 
will  be  of  benefit  to  those  Contract 
owners  or  participants  whose  changing 
personal  economic  needs  make  it  desir¬ 
able  for  them  to  change  their  invest¬ 
ment  vehicle  during  the  annuity 
period.  It  will  also  enable  such  persoas 
to  respond,  if  they  so  desire,  to 
changes  in  general  economic  condi¬ 
tions  after  retirement  which  could 
have  a  meaningful  effect  on  their  re-' 
tirement  financial  needs.  Further,  Ap¬ 
plicants  represent  that  no  post-annu¬ 
ity  Separate  Account  Division  trans¬ 
fers  will  be  actively  solicited  by  LINA 
or  its  sales  representatives,  and  that 
the  absence  of  any  charges  for  the  ex¬ 
ercise  of  the  privilege  or  sales  remu¬ 
neration  to  sales  personnel,  removes 
the  possible  incentive  to  solicit  or 
stimulate  transfers. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
May  22,  1978,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accom- 
pained  by  a  statement  as  to  the  nature 
of  his  interest,  the  reason  for  such  re¬ 
quest  and  the  issues  of  fact  or  law  pro¬ 
posed  to  be  controverted  or  he  may  re¬ 
quest  that  he  be  notified  if  the  Com¬ 
mission  shall  order  a  hearing  thereon. 
Any  such  communication  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  such  request 
shall  be  served  personally  or  by  mail 
upon  Applicants  at  the  address  stated 
above.  Proof  of  such  service  (by  affida¬ 
vit  or  in  the  case  of  an  attomey-at-law 
by  certificate)  shall  be  filed  contempo¬ 
raneously  with  the  request.  As  pro- 
vrided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the 
Act,  an  order  disposing  of  the  applica¬ 
tion  will  be  issued  as  of  course  follow¬ 
ing  May  22,  1978,  unless  the  Commis¬ 
sion  thereafter  orders  a  hearing  upon 
request  or  upon  the  Commission’s  own 
motion.  Persons  who  request  a  hear¬ 
ing,  or  advdce  as  to  whether  a  hearing 


is  ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12422  Filed  5-5-78;  8:45  am) 


[8010-01] 

[Rel.  No.  10224  (812-4281)1 

MINNEAPOUS  SHAREHOLDERS  CO. 

Notice  of  Applicotion  for  Order 

May  1.  1978. 

Notice  is  hereby  given  that  Minne¬ 
apolis  Shareholders  Co.  (the  “Appli¬ 
cant”).  4158  IDS  Center.  80  South 
Eighth  Street,  Minneapolis.  Minn. 
55402,  a  closed-end,  non-diversified 
management  investment  company  reg¬ 
istered  under  the  Investment  Compa¬ 
ny  Act  of  1940  (the  “Act”),  has  filed 
an  application  on  March  13,  1978,  and 
an  amendment  thereto  on  April  18, 
1978,  pursuant  to  section  17(b)  of  the 
Act  for  an  order  of  the  Commission 
exempting  from  section  17(a)  of  the 
Act  the  Applicant’s  sale  of  700,000 
shares  of  the  common  stock  of  Arctic 
Enterprises,  Inc.  (“Arctic”)  and  an 
option  to  acquire  an  additional  100,000 
shares  of  Arctic  common  stock  (the 
“Arctic  Option”)  to  Jacobs  Industries. 
Inc.  (“JII”),  the  holder  of  approxi¬ 
mately  84  percent  of  the  Applicant’s 
outstanding  common  stock.  All  inter¬ 
ested  pesons  are  referred  to  the  appli¬ 
cation  on  file  with  the  Commission  for 
a  statement  of  the  matters  contained 
therein,  which  are  summarized  below. 

’The  application  states  that  through 
May  1,  1975,  the  Applicant  was  en¬ 
gaged  in  the  manufacture  and  sale  of 
Grain  Belt  beer.  On  May  1,  1975,  the 
Applicant  (then  known  as  Grain  Belt 
Breweries.  Inc.)  sold  it  assets  for  a 
cash  consideratin  of  $4,100,000  to  I.  J. 
Enterprises,  Inc.  (“IJE”)  a  company 
controlled  by  Mr.  Irwin  L.  Jacobs  and 
since  1975,  Applicant  has  not  engaged 
in  an  active  business.  It  further  states 
that  in  1975,  certain  shareholders  of 
the  Applicant  commenced  litigation 
against  the  Applicant.  Irwin  L.  Jacobs. 
IJE  and  the  then  directors  of  the  Ap¬ 
plicant  alleging  that  the  proxy  state¬ 
ment  utilized  in  connection  with  the 
proposal  to  sell  the  assets  of  the  Appli¬ 
cant  to  IJE  was  materially  false  and 
misleading,  all  in  violation  of  the  Fed¬ 
eral  securities  laws  and  that  Mr. 
Jacobs,  IJE  and  the  director  defend¬ 
ants  had  breached  their  fiduciary 
duties  to  the  Applicant  and  its  share¬ 
holders.  Applicant  advises  that  this 
litigation,  known  as  the  Rockier  I  liti¬ 
gation.  is  still  before  the  Federal 
courts. 
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Applicant  further  states'  that  on  De¬ 
cember  21,  1976,  Irwin  L.  Jacobs  com¬ 
menced  a  tender  offer  for  any  and  all 
of  the  outstanding  common  stock  of 
the  Applicant  and  after  two  exten¬ 
sions  of  the  offer,  Mr.  Jacobs  held 
784,213  shares  of  the  Applicant’s 
common  stock  or  approximately  84 
percent  of  the  outstanding  shares; 
that  during  the  tender  offer,  litigation 
was  commenced  by  the  Applicant  and 
the  plaintiffs  in  the  Rockier  I  litiga¬ 
tion  wherein  it  was  claimed  that  the 
tender  offer  violated  section  14(e)  of 
the  Securities  Exchange  Act  of  1934  as 
well  as  other  statutory  provisions  of 
the  federal  securities  laws  and  the 
Minnesota  Securities  Act.  Applicant 
notes  that  it  has  since  sought  and  re¬ 
ceived  the  dismissal  of  its  tender  offer 
claims  but  the  Rockier  I  plaintiffs 
have  continued  the  tender  offer  litiga¬ 
tion  and  it  is  known  as  the  Rockier  II 
litigation. 

Applicant  advises  that  on  March  10, 
1978,  counsel  for  all  parties  to  the 
Rockier  I,  Rockier  II  and  Marsh  & 
McLennan,  Inc.  litigation  (the  latter 
litigation  being  an  outgrowth  of  the 
Rockier  I  litigation)  and  their  insur¬ 
ers,  entered  into  an  agreement  in  prin¬ 
cipal  for  the  settlement  of  all  three 
cases  providing  for  the  payment  of 
$510,000  by  defendants  other  than  the 
Applicant,  to  the  Rockier  I  and  II 
plaintiff  class  representatives  in  trust 
for  the  class  or  classes  represented, 
and  for  the  payment  of  approximately 
$58,261  to  the  Applicant  in  reimburse¬ 
ment  of  attorneys’  fees  previously  paid 
on  behalf  of  the  defendant  directors  in 
Rockier  I.  The  balance  of  such  attor¬ 
neys’  fees  previously  paid  by  the  Ap¬ 
plicant  in  the  amount  of  $43,594  will 
be  borne  by  the  Applicant.  As  a  result 
of  that  tentative  agreement.  Applicant 
notes  that  a  binding  Stipulation  and 
Settlement  Agreement  is  expected  to 
be  executed  by  all  parties  and  prelimi¬ 
nary  approval  by  the  District  Court 
will  be  sought  by  the  parties  and  that 
if  preliminary  District  Court  approval 
is  granted  a  Notice  to  Class  Members 
more  fully  describing  that  Stipulation 
and  Settlement  Agreement  and  giving 
notice  of  a  hearing  for  the  purpose  of 
determining  whether  the  settlement 
would  be  finally  approved  by  the 
Court  will  be  sent  to  class  members. 

By  way  of  additional  background, 
Applicant  states  that  at  its  Annual 
Meeting  of  Shareholders  held  on  June 
17,  1977,  the  shareholders  of  the  Ap¬ 
plicant  elected  three  directors,  each  of 
whom  had  been  nominated  by  Mr, 
Jacobs  and  that  after  the  meeting  and 
following  the  death  of  one  of  the  di¬ 
rectors,  a  replacement  director  pro¬ 
posed  by  Mr.  Jacobs  was  elected  to  fill 
the  vacated  position.  The  Applicant’s 
three-man  board  of  directors  consisted 
of  Daniel  T.  Lindsay.  President  of  the 
Applicant  and  Secretary  of  JII  and 
Federal  Financial  Corp.,  each  compa¬ 


ny  controlled  by  Mr.  Jacobs;  Wayne  E. 
Olson,  Treasurer  of  the  Applicant  and 
Treasurer  of  JII  and  President  of  Fed¬ 
eral  Financial  Corp;  and  Ralph  P. 
Klein,  an  employee  of  J.Y.J.  Corp.,  a 
company  controlled  by  Irwin  L. 
Jacobs.  The  application  points  out 
that  on  November  23,  1977,  Mr.  Jacobs 
conveyed  his  shares  of  the  Applicant 
to  JII,  a  Minnesota  corporation 
formed  on  November  10,  1977;  that 
Mr.  Jacobs  is  the  controlling  share¬ 
holder  of  JII:  and  that  JII  also  holds 
all  of  the  outstanding  common  stock 
of  Federal  Financial  Corp.,  a  company 
which  is  in  the  business  of  collecting 
the  accounts  receivables  of  the  W.T. 
Grant  Co. 

Applicant  states  further  that  after 
the  new  Jacobs  management  took  con¬ 
trol  of  the  Applicant,  a  review  of  the 
Applicant’s  assets  was  made  with  a 
view  toward  maintaining  liquidity  in 
anticipation  of  an  opportunity  to 
make  a  long-term  investment.  Appli¬ 
cant  advises  that  assets  held  by  prior 
management  consisted  primarily  of 
government  securites  and  that  it  had 
been  prior  management’s  stated  intent 
to  liquidate  the  Applicant  and  the 
shareholders  were  about  to  be  asked 
to  vote  on  liquidation  prior  to  the 
Jacobs  tender  offer;  however,  the  com¬ 
bination  of  the  tender  offer  and  the 
Rockier  litigation  prevented  liquida¬ 
tion  especially  in  light  of  Mr.  Jacob’s 
expressed  objection  to  a  liquidation. 
Applicant  further  advises  that  after 
the  annual  meeting,  new  management 
elected  to  make  short  term  invest¬ 
ments  in  commercial  paper  secured  by 
bank  letters  of  credit. 

In  addition.  Applicant  advises  that 
in  April  and  May  of  1977,  Mr.  Jacobs, 
Mr.  Lindsay,  Mr.  Olson,  and  Mr. 
Mathisen,  the  then  Secretary  of  Appli¬ 
cant  (“Jacobs  Group’’)  were  purchas¬ 
ing  the  common  stock  of  Sonesta  In¬ 
ternational  Hotels  Corporation  (“Son¬ 
esta’’)  and  over  this  period  114,600 
shares  were  purchased  at  an  average 
cost  of  $5.16  per  share  and  a  Schedule 
13D  was  filed  with  the  Commission, 
the  NYSE  and  Sonesta  indicating  that 
the  Jacobs  Group  held  more  than  5 
percent  of  the  outstanding  shares  of 
Sonesta.  Applicant  states  that  an 
amendment  to  the  13D  was  filed  early 
in  July  1977,  in  which  the  Jacobs 
Group  reported  that  they  had  sought 
to  meet  with  Sonesta’s  management 
concerning  a  proposed  tender  offer  at 
$7  per  share,  which  filing  indicated 
that  the  Applicant  would  make  the 
offer  if  an  offer  was  made.  Applicant 
also  states  that  on  July  15.  1977,  the 
Jacobs  Group  conveyed  the  114,600 
Sonesta  shares  to  the  Applicant  at  a 
purchase  price  of  $7  per  share  when 
the  market  price  on  the  New  York 
Stock  Exchange  at  the  time  of  the  sale 
was  $5y4  pursuant  to  an  agreement 
which  permitted  the  Applicant  to  put 
the  shares  back  to  the  members  of  the 


Jacobs  Group  within  six  months  at 
the  $7  per  share  price. 

Applicant  states  that  a  decision  was 
subsequently  made  to  shelve  the  Son¬ 
esta  tender.  When  the  opportunity  to 
make  an  investment  in  Arctic  present¬ 
ed  itself,  the  Applicant  advises  that  it 
decided  to  make  the  purchase  and  be¬ 
cause  it  did  not  have  sufficient  fimds 
to  make  piu-chase  of  the  Arctic  Securi¬ 
ties  and  still  hold  the  Sonesta  shares  it 
elected  to  exercise  the  put.  According 
to  the  application,  members  of  the 
Jacobs  Group  proposed  that  a  private¬ 
ly  held  company  controlled  by  them 
make  the  purchase,  whereupon  the 
shares  were  sold  to  Federal  F^ancial 
Corp.  at  the  put  price  of  $7  per  share 
on  or  about  October  1, 1977. 

Applicant  states  that  its  prior  man¬ 
agement  did  not  consider  Applicant  to 
be  an  investment  company  within  the 
meaning  of  the  Act  and,  accordingly, 
no  steps  were  taken  to  register  the  Ap¬ 
plicant  under  the  Act  prior  to  the  time 
the  new  Jacobs’  management  took 
control.  In  addition,  applicant  advises 
that  its  new  management  did  not  con¬ 
sider  the  Applicant  to  be  an  “invest¬ 
ment  company’’  since  management’s 
stated  purpose  was  to  acquire  an 
active  business.  However,  the  applica¬ 
tion  recites  that  the  interim  invest¬ 
ment  in  Jtme  of  1977  of  the  Appli¬ 
cant’s  assets  in  commercial  paper  may 
have  caused  the  Applicant  to  come 
within  the  definition  of  “investment 
company’’  under  the  Act.  The  Appli¬ 
cant  states  that  it  did  not  register 
imder  the  Act  at  that  time  since  the 
purchase  of  the  Sonesta  common 
stock  in  Ji^y,  1977  for  $802,200  caused 
only  approximately  15  percent  of  the 
Applicant’s  assets  to  be  invested  in 
Sonesta.  Applicant  advises  that  in 
management’s  view  the  size  of  the 
Sonesta  investment  relative  to  all 
assets  continued  to  make  it  unneces¬ 
sary  to  register  under  the  Act;  howev¬ 
er,  the  investment  of  Applicant’s 
assets  in  government  securities  may 
have  required  Applicant  to  register 
under  the  Act  as  early  as  May,  1975. 
Prior  to  the  purchase  of  securities  of 
Arctic  the  Applicant  did  register  under 
the  Act  by  filing  Form  N-8A. 

The  Application  states  that  manage¬ 
ment  of  the  Applicant  has  not  en¬ 
gaged  legal  counsel  to  determine  when 
and  if  Applicant  should  have  regis¬ 
tered  under  the  Act;  but  advises  that 
management  has  attempted  to  deal 
with  the  Sonesta  purchase  and  sale  on 
the  theory  that  Applicant  should  have 
been  registered  under  the  Act  and  in 
so  doing  the  assumption  was  made 
that  both  the  purchase  from  members 
of  the  Jacobs  Group  and  the  sale  to 
Federal  Financial  Corp.  (“FFC”)  of 
the  Sonesta  shares  required  Commis¬ 
sion'  approval  under  section  17(b)  of 
the  Act  since  the  members  of  the 
Jacobs  Group  and  FFC  are  affiliates 
of  the  Applicant.  After  discussions 
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with  members  of  the  Jacobs  Group 
and  FFC  Applicant  advises  that  its 
Board  of  Directors  directed  manage¬ 
ment  to  seek  payment  in  cash  from 
members  of  the  Jacobs  Group  of 
$143,250  which  payment  was  received 
on  March  8,  1978,  representing  the  dif¬ 
ference  between  the  $7  per  share  price 
for  the  114,600  Sonesta  shares  and  the 
$5.75  closing  price  on  the  New  York 
Stock  Exchange  at  the  date  of  sale  to 
the  Applicant.  In  addition.  Applicant 
advises  that  it  entered  into  an  agree¬ 
ment  with  FPC  on  March  9,  1978,  pur¬ 
suant  to  which  FPC  agreed  not  to  sell 
the  Sonesta  common  stock  for  90  days 
unless  directed  by  the  Applicant  to;  (i) 
sell  the  shares  into  the  market  and 
turn  over  the  proceeds  to  Applicant 
less  the  $802,200  cost  of  the  shares  to 
FPC;  (ii)  tender  the  shares  to  Sonesta 
and  turn  over  the  proceeds  to  Appli¬ 
cant  less  cost;  or  (iii)  turn  over  the 
Sonesta  shares  to  Applicant  in  return 
for  $802^200.  Applicant  notes  that  on 
April  12,  1978  the  closing  price  for 
Sonesta  common  stock  was  $7.25  per 
share  and  that  such  price  reflects,  in 
part,  the  publicized  intent  on  the  part 
of  Sonesta’s  management  to  redeem 
common  stock  at  $8.25  per  share  once 
various  filings  and  approvals  are  ob¬ 
tained.  The  Applicant  contends  that 
the  arrangements  with  the  Jacobs 
Group  and  FPC  effectively  place  Ap¬ 
plicant  in  the  same  position  it  would 
have  been  in  had  it  purchased  the 
Sonesta  conmum  stock  in  the  open 
market,  and  points  out  that  Applicant 
has  not  had  any  carrying  expenses  re¬ 
lated  to  the  Sonesta  shares  since 
Ocotber  1977,  while,  under  its  agree¬ 
ment  with  FFC,  it  has  the  opportunity 
to  benefit  from  the  sale  of  the  shares. 

The  Applicant  advises  that  on  Octo¬ 
ber  21,  1977,  it  bought  700,000  shares 
of  common  stock  of  Arctic,  constitut¬ 
ing  approximately  23  percent  of  Arc¬ 
tic’s  outstanding  common  stock,  and 
an  option  to  acquire  100,000  additional 
shares  during  1978  at  an  aggregate 
purchase  price  of  $4,900,000  or  $7  per 
share  (the  "Arctic  Securities”).  Appli¬ 
cant  states  that  it  was  in  connection 
with  the  proposed  purchase  of  the 
Arctic  Securities  that  the  Applicant 
filed  with  the  Commission  a  notifica¬ 
tion  of  registration  on  Form  N-8A  on 
October  13.  1977  since  such  purchase 
involved  substantially  all  of  its  assets. 

Applicant  advises  that  the  implica¬ 
tions  of  becoming  a  registered  invest¬ 
ment  company  under  the  Act  were  not 
fully  appreciated  by  the  Applicant's 
Board  of  Directors  at  the  time  the 
Form  N-8A  was  filed  with  the  Com¬ 
mission.  Subsequently,  two  non-inter- 
ested  directors  were  added  to  the 
Board  of  Directors  to  bring  Applicant 
into  compliance  with  section  KKa)  of 
the  Act.  In  addition,  the  Applicant 
states  that  its  Board  of  Directors  de¬ 
termined.  for  reasons  more  fully  set 
forth  in  the  application,  that  every 


effort  should  be  made  to  dispose  of 
the  Arctic  Securities  and  to  seek  ex¬ 
emption  from  the  provisions  of  the 
Act  so  that  the  Applicant  could  return 
to  holding  (»sh  and  government  secu¬ 
rities  until  such  time  as  the  Rockier 
litigation  matters  were  settled  or  oth¬ 
erwise  resolved,  at  which  time  a  deci¬ 
sion  could  be  made  with  respect  to  liq¬ 
uidation  of  the  Applicant  or.  in  the 
event  an  active  business  opportunity 
presented  itself,  continuation  of  the 
Applicant’s  existence  in  an  active  busi¬ 
ness  endeavor  would  be  considered. 
Moreover,  the  Applicant  notes  that 
the  general  decline  in  the  stock 
market  and  the  decline  in  Arctic’s 
common  stock  caused  its  Board  of  Di¬ 
rectors  to  conclude  that  a  sale  at  the 
Applicant’s  purchase  price  was  in  the 
best  interest  of  the  Applicant  and  its 
shareholders.  Applicant  advises  that 
the  restricted  nature  of  the  Arctic  Se¬ 
curities  and  the  fact  that  the  market 
prices  of  the  Arctic  common  shares  as 
traded  on  the  New  York  Stock  Ex¬ 
change  were  less  than  $7  per  share, 
caused  the  Board  to  conclude  that  JII 
or  some  other  affiliate  of  Mr.  Jacobs 
were  the  only  prospects  to  purchase 
the  Arctic  Securities  at  the  $4,900,000 
price  paid  by  the  Applicant. 

Section  17(a)  of  the  Act  prohibits,  in 
relevant  part,  any  affiliated  person  of 
a  registered  investment  company, 
acting  as  principal,  knowingly  to  sell 
to  or  purchase  from  such  investment 
company  any  security  or  other  proper¬ 
ty.  As  stated  in  the  application,  by 
virtue  of  its  ownership  of  approxi¬ 
mately  84  percent  of  the  Applicant’s 
outstanding  common  stock.  JII  is  an 
"affiliate”  of  the  Applicant,  as  that 
term  is  defined  by  section  2(a)(3KA)  of 
the  Act.  Moreover,  JII  is  presumed  to 
control  the  Applicant  pursuant  to  sec¬ 
tion  2(a)(9)  of  the  Act. 

Section  17(b)  of  the  Act  provides 
that  any  person  may  file  with  the 
Commission  an  application  for  an 
order  exempting  a  proposed  transac¬ 
tion  from  one  or  more  provisions  of 
section  17(a)  of  the  Act,  and  that  the 
Commission  shall  grant  such  applica¬ 
tion  and  issue  such  order  of  exemption 
if  evidence  establishes  that  the  terms 
of  the  proposed  transaction  are  rea¬ 
sonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any 
person  concerned  and  that  the  pro¬ 
posed  transaction  is  consistent  with 
the  policies  of  the  registered  invest¬ 
ment  company  concerned  and  the  gen¬ 
eral  purposes  of  the  Act. 

Applicant  maintains  that  the  trans¬ 
action  between  it  and  JII  meets  the 
applicable  criteria  set  forth  in  section 
17(b).  In  forming  its  opinion  the  Appli¬ 
cant  advises  that  its  Board  of  Direc¬ 
tors  considered  appraisal  letters  sub¬ 
mitted  to  it  by  the  investment  banking 
firm  of  Piper,  Jaffray  &  Hopwood  Inc. 
("PJH”)  and  that  the  appraisals  indi¬ 
cated  that  the  Arctic  Securities  would 


change  hands  between  a  non-affili- 
ated,  willing  buyer  and  a  non-affiliated 
willing  seller  at  an  aggregate  maxi¬ 
mum  purchase  price  of  $4,450,000. 
some  $450,000  less  than  the  proposed 
selling  price.  According  to  the  applica¬ 
tion.  because  of  the  relationship  be¬ 
tween  the  parties,  the  recent  date  of 
the  original  purchase  of  the  Arctic  Se¬ 
curities  and  the  relationship  between 
the  New  York  Stock  Exchange  closing 
price  on  October  21  and  the  recent 
closing  price  of  $6  per  share  on  Janu¬ 
ary  6,  1978,  it  was  determined  that  a 
price  lower  than  the  total  aggregate 
purchase  price  paid  by  the  Applicant 
for  the  Arctic  ^curities  could  not  be 
justified.  Moreover,  because  of  the 
pending  Rockier  litigation  and  the 
hostilities  arising  therefrom.  Appli¬ 
cant  states  that  it  was  deemed  impru¬ 
dent  for  the  Applicant’s  controlling 
shareholder  to  effect  a  purchase  of 
the  Arctic  Securities  at  a  price  lower 
than  the  original  purchase  price.  In 
addition  to  the  total  aggregate  sale 
price  of  $4,900,000  proposed  by  JII. 
Applicant  advises  that  JII  also  has 
agreed  to  reimburse  the  Applicant  for 
the  expense  of  the  PJH  appraisals,  the 
cost  of  holding  the  Arctic  Securities  at 
the  rate  of  6  percent,  and  certain 
other  expenses  including  up  to  $15,000 
of  legal  fees  associated  with  the  assess¬ 
ment  of  the  Applicant’s  responsibil¬ 
ities  imder  the  Act  and  the  prepara¬ 
tion  of  this  application. 

The  Applicant’s  stated  belief  is  that 
the  proposed  sale  of  the  Arctic  Securi¬ 
ties  is  consistent  with  its  stated  invest¬ 
ment  policy  since  its  stated  policy  is  to 
effect  the  sale  of  the  Arctic  Securities 
so  as  to  permit  it  to  seek  an  order  of 
the  Commission  terminating  its  invest¬ 
ment  company  status.  The  Applicant 
further  believes  that  the  transaction  is 
consistent  with  the  general  purposes 
of  the  Act  to  protect  the  public  inter¬ 
est  and  the  interest  of  investors. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
May  23,  1978,  at  5:30  p.m.  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompa¬ 
nied  by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  such  re¬ 
quest,  and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed;  Secretary.  Securi¬ 
ties  and  Exchange  Commission.  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  shall  be  served  personally  or  by 
mail  upon  Applicant(s)  at  the- 
address(es)  stated  above.  Proof  of  such 
service  (by  affidavit,  or  in  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the  re¬ 
quest.  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act.  an  order  disposing  of 
the  application  will  be  issued  as  of 
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course  following  said  date  unless  the 
Commission  thereafter  orders  a  hear¬ 
ing  upon  request  or  upon  the  Commis¬ 
sion’s  own  motion.  ’  Persons  who  re¬ 
quest  a  hearing,  or  advice  as  to  wheth¬ 
er  a  hearing  is  ordered,  will  receive 
any  notices  and  orders  issued  in  this 
matter,  including  the  date  of  the  hear¬ 
ing  (if  ordered)  and  any  postpone¬ 
ments  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12423  FUed  5-5-78;  8:45  am] 


[8010-01] 

[Rel.  No.  10225  (812-4275)] 

MUTUAL  ASSET  AND  MANAGEMENT,  INC 

Notic*  of  Filing  of  Application  Furtuonl  to  Soc« 

Non  6(c)  of  tho  Act  for  on  Ordor  of  Exomp- 

Non  From  oil  Frovition*  of  tho  Act 

May  1, 1978. 

Notice  is  hereby  given  that  Mutual 
Asset  and  Management,  Inc.  (“Appli¬ 
cant”),  an  open-end  diversified  man¬ 
agement  investment  company  regis¬ 
tered  under  the  Investment  Company 
Act  of  1940  (“Act”),  filed  an  applica¬ 
tion  on  March  3,  1978,  for  an  order  of 
the  Commission  pursuant  to  section 
6(c)  of  the  Act  exempting  Applicant 
from  certain  provisions  of  sections 
10(a),  14(a).  20(a)  and  rule  20a-l 
thereunder,  22(d)  and  24(d)  of  the  Act 
and  temporarily  exempting  the  Appli¬ 
cant  from  certain  provisions  of  sec¬ 
tions  16(a)  and  32(a)  of  the  Act.  All  in¬ 
terested  persons  are  referred  to  the 
application  on  file  with  the  Commis¬ 
sion  for  a  statement  of  the  representa¬ 
tions  made  therein,  which  are  summa¬ 
rized  below. 

Applicant  was  organized  on  Febru¬ 
ary  22,  1978,  under  the  Business  Cor¬ 
poration  Act  of  the  State  of  Connecti¬ 
cut  for  the  primary  purpose  of  qualify¬ 
ing  as  an  investment  company  of  the 
type'  contemplated  under  title  36, 
chapter  641,  section  36-96(12)  of  the 
Connecticut  General  Statutes,  to  serve 
as  an  investment  medium  for  mutual 
savings  banks  in  Connecticut  and  for 
the  Connecticut  Savings  Bank  Life  In¬ 
surance  Company.  Applicant  is  subject 
to  the  following  five  fundamental  limi¬ 
tations  prescribed  by  the  above-de¬ 
scribed  Connecticut  Statutes: 

(1)  Applicant  must  be  registered 
under  the  Act; 

(2)  All  of  Applicant’s  shares  must  be 
owned  by  savings  banks  organized 
under  the  laws  of  the  State  of  Con¬ 
necticut  and  doing  business  there  or 
by  the  Connecticut  Savings  Bank  Life 
Insurance  Company  (hereinafter 
sometimes  called  “Authorized  Inves¬ 
tors”); 

(3)  Applicant’s  assets  must  be  invest¬ 
ed  only  in  such  investments  as  are  spe¬ 


cifically  permitted  by  section  36-96 
and  section  36-96(2)-(9).  inclusive,  of 
the  Connecticut  General  Statutes; 

(4)  The  amoimt  of  stock  of  any  cor¬ 
poration  which  Applicant  may  hold 
cannot  exceed,  at  the  time  of  the  in¬ 
vestment  by  Applicant,  5  percent  of 
the  total  number  of  shares  of  such 
corporation  then  outstanding;  Pro¬ 
vided,  however.  That  at  the  time  of 
such  investment  the  amount  invested 
by  Applicant  in  the  stock  of  any  corpo¬ 
ration  shall  not  exceed  10  percent  of 
the  total  assets  of  Applicant;  and 

(5)  The  total  investment  of  any  Con¬ 
necticut  mutual  savings  bank  in  the 
stock  of  Applicant  cannot  exceed  six 
percent  (6%)  of  such  savings  bank’s 
assets. 

Applicant  advises  that  it  intends  to 
keep  the  Bank  Commissioner  of  Con¬ 
necticut  informed  on  all  aspects  of  its 
affairs  and  activities  and  to  send  to 
the  Commissioner  all  reports  that  it 
sends  to  its  shareholders  and  such 
other  additional  information  which 
the  Commissioner  may  request. 

Applicant  represents  that  it  will  be 
an  investment  company  wholly  owned 
by  the  Authorized  Investors  and  will 
be  internally  managed  by  a  Board  of 
Directors  consisting  of  individuals  who 
are  also  officers  of  certain  of  the  Con¬ 
necticut  mutual  savings  banks  which 
will  ultimately  own  stock  in  the  Appli¬ 
cant.  Applicant  alleges  that  such  indi¬ 
viduals  are  not  agents  of  their  respec¬ 
tive  savings  banks  and  are  acting  as 
Directors  of  Applicant  solely  in  their 
individual  capacities.  There  will  be  no 
outside  investment  adviser  employed 
by  Applicant.  In  addition.  Applicant 
will  contract  for  custodial  services 
with  the  Colonial  Bank  &  Trust  Co.  of 
Waterbury,  Conn. 

Applicant  states  that  it  does  not  pro¬ 
pose  to  use  an  underwriter;  it  is  con¬ 
templated  that  any  Authorized  Inves¬ 
tor  desiring  to  participate  in  the  initial 
offering  of  Applicant’s  shares  may 
place  an  order  directly  with  Applicant 
at  a  price  of  $10,000  per  share.  There¬ 
after,  any  Authorized  Investor,  during 
certain  periods  of  time  established  by 
the  Applicant’s  Board  of  Directors, 
may  purchase  shares  in  the  same 
manner  at  the  then  current  net  asset 
value  per  share.  Redemptions  will  be 
effected  in  a  similar  manner,  except 
for  a  redemption  charge  presently 
fixed  at  1  percent  of  the  current  net 
asset  value  per  share  computed  next 
after  receipt  by  the  Applicant  or  its 
transfer  agent,  if  any,  of  the  notice  of 
redemption. 

Applicant  requests  exemption  from 
the  following  provisions  of  the  Act  to 
the  extent  stated  below: 

From  section  10(a)  of  the  Act  which 
provides  that  no  registered  investment 
company  shall  have  a  board  of  direc¬ 
tors  more  than  60  percent  of  the  mem¬ 
bers  of  which  are  persons  who  are  “in¬ 
terested  persons”  of  such  registered 


company  as  defined  in  section  2(aK19) 
of  the  Act.  Applicant  states  that  at  its 
inception,  it  is  conceivable  that  its 
Board  of  Directors  may  be  composed 
of  certain  officers  of  stockholders 
holding  more  than  twenty-five  percent 
(25%)  of  Applicant’s  stock.  Although 
such  officers  will  be  acting  solely  in 
their  individual  capacities  and  will  not 
be  agents  of  their  respective  banks, 
under  a  strict  reading  of  the  Act,  such 
officers  may  be  deemed  to  exercise 
“control”  of  or  for  their  respective  sav¬ 
ings  bank  within  the  meaning  of  sec¬ 
tion  2(aK9)  of  the  Act.  Applicant 
states  that,  accordingly,  it  is  possible 
that  more  than  60  percent  of  the  Di¬ 
rectors  of  Applicant  might  be  deemed 
to  be  “interested  persons”  within  the 
meaning  of  section  2(aK19)  under  the 
Act.  Applicant  maintains  that  the  stat¬ 
utory  limitation  of  section  10(a)  is  nei¬ 
ther  necessary  nor  in  the  public  inter¬ 
est  in  light  of  the  Applicant’s  ex¬ 
pressed  intention  to  keep  the  Con¬ 
necticut  Bank  Commissioner  informed 
of  all  aspects  of  Applicant’s  affairs  and 
activities  and  to  provide  the  Bank 
Commissioner  with  copies  of,  and  an 
opportunity  to  comment  upon,  all  re¬ 
ports  to  Applicant’s  stockholders  and 
reports  and  registration  materials  filed 
with  the  Commission.  Applicant  fur¬ 
ther  states  that  the  necessity  for  such 
limitation  is  mitigated  by  virtue  of  the 
very  stringent  statutory  limitations 
imposed  upon  Applicant’s  choice  of  se¬ 
curities  for  its  investment  portfolio. 

From  section  22(d)  of  the  Act  which 
provides,  in  pertinent  part,  that  no 
registered  investment  company  or 
principal  underwriter  thereof  shall  sell 
any  redeemable  security  issued  by 
such  company  to  any  person  except  at 
a  current  offering  price  described  in 
the  prospectus.  Applicant  states  that 
in  view  of  the  fact  that  each  Author¬ 
ized  Investor  is  an  experienced  and  so¬ 
phisticated  institutional  investor  and 
that  Applicant’s  shares  provide  a 
common  investment  only  for  such  Au¬ 
thorized  Investors,  Applicant  does  not 
propose  to  deliver  a  prospectus  to 
them.  Instead,  before  accepting  an  ini¬ 
tial  order  from  any  Authorized  Inves¬ 
tor,  Applicant  will  furnish  a  copy  of  its 
Certificate  of  Incorporation  and  its 
By-Laws,  its  custodian  agreement  with 
The  Colonial  Bank  &  Trust  Co.,  its  no¬ 
tification  of  and  registration  imder  the 
Act,  this  application  and  the  Commis¬ 
sion’s  order  with  respect  thereto. 
Thereafter,  the  Applicant  will  insure 
that  prospective  purchasing  Author¬ 
ized  Investors  which  are  considering 
making  subsequent  purchases  are  pro¬ 
vided  with  any  material  amendments 
to  the  foregoing  documents.  In  addi¬ 
tion,  upon  the  written  request  of  any 
Authorized  Investor,  the  Applicant 
will  deliver  its  most  recent  quarterly 
or  annual  report  required  imder  the 
Act.  Applicant  maintains  that,  under 
these  circumstances,  requiring  the  de- 
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livery  of  a  prospectus  to  prospective 
purchasers  would  impose  an  undue  ex¬ 
pense  and  an  unnecessary  burden 
upon  the  Applicant  without  commen¬ 
surate  benefits  to  the  Authorized  In¬ 
vestors  which  may  purchase  its  stock. 

From  section  14(a)  of  the  Act, 
which,  in  part,  requires  a  registered  in¬ 
vestment  company  to  have  a  net  worth 
of  at  least  $100,000  before  publicly  of¬ 
fering  its  securities  unless  such  compa¬ 
ny  meets  the  rquirements  of  section 
14(a)  (2)  or  (3).  Applicant  states  that  it 
has  firm  commitments  from  four  Con¬ 
necticut  mutual  savings  banks  for  the 
purchase  of  170  shares  of  its  stock  at 
an  aggregate  purchase  price  of 
$1,700,000.  Applicant  states  that  inas¬ 
much  as  it  is  seeking  an  exemption 
from  section  24(d)  of  the  Act  so  as  to 
be  able  to  rely  upon  an  exemption 
from  the  registration  requirements 
under  the  Securities  Act  of  1933,  it 
would  not,  if  such  exemption  is  grant¬ 
ed,  meet  the  literal  requirements  of 
section  14(aK3)  of  the  Act. 

Prom  section  20(a)  of  the  Act  and 
rule  20a- 1  thereunder,  which  requires 
that  the  solicitation  of  proxies  by  reg¬ 
istered  investment  companies  must  be 
in  compliance  with  the  rules  and  regu¬ 
lations  issued  by  the  Commission 
under  section  14(a)  of  the  Securities 
Exchange  Act  of  1934.  Applicant 
states  that  compliance  with  the  proxy 
rules  and  regulations  would  serve  no 
useful  purpose.  Applicant  states  that 
in  view  of  the  shareholders’  knowledge 
of  the  conduct  of  its  business,  to  re¬ 
quire  compliance  with  the  proxy  rules 
and  regulations  would  not  provide  any 
corresponding  benefit  to  Applicant’s 
shareholders.  In  addition.  Applicant 
states  that  in  light  of  the  sharply  cir¬ 
cumscribed  limitations  on  investments 
imposed  by  section  36-96(12)  and  in 
light  of  the  availability  for  review  of 
all  relevant  dociunents  of  Applicant  by 
the  Connecticut  Banking  Commission¬ 
er,  the  added  burden  and  expense  of 
complying  with  section  20(a)  and  rule 
20a- 1  thereunder  seems  \mwarranted. 
Applicant  also  states  that  the  substan¬ 
tive  information  generally  contained 
in  the  documents  would,  in  large  part, 
be  contained  in  the  dociunents  being 
made  available  to  prospective  inves¬ 
tors. 

Prom  section  24(d)  of  the  Act  which 
renders  inapplicable  to  investment 
companies  the  “intra-state”  offering 
exemption  from  the  registration 
3(a)(ll)  thereunder.  Applicant  alleges 
that  such  exemption  would  be  availa¬ 
ble  to  Applicant  were  it  not  for  section 
24(d)  of  the  Act.  It  alleges  that  inas¬ 
much  as  it  has  been  organized  solely 
to  provide  Authorized  Investors  with  a 
conunon  investment  medium,  it  is  evi¬ 
dent  that  neither  the  general  public 
interest  nor  the  Interest  of  any  of  such 
Authorized  Investors  would  be  served 
by  requiring  registration  under  the  Se¬ 
curities  Act  of  1933. 


Applicant  also  requests  temporary 
exemptions  from  sections  16(a)  and 
32(a)  of  the  Act,  which,  respectively, 
require  that  shareholders  of  a  regis¬ 
tered  investment  company:  (i)  elect  its 
directors,  and  (ii)  ratify  the  selection 
of  its  independent  public  accountants. 
Applicant  has  no  shareholders  and 
will  have  none  imtil  its  sells  shares 
after  it  becomes  registered  as  an  in¬ 
vestment  company  and  after  the  ex¬ 
emptions  requested  by  this  application 
have  been  granted.  Applicant  states 
that  it  does  not  plan  to  have  a  share¬ 
holders’  meeting  until  a  special  meet¬ 
ing  is  held  during  May  or  June  of 
1978,  at  which  meeting  the  above  two 
matters  will  be  submitted.  Since  Appli¬ 
cant  will  issue  no  shares  until  the 
above  prerequesites  are  fulfilled,  there 
could  be  only  a  few  months  during 
which  shareholder  approval  would  be 
lacking. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon  appli¬ 
cation,  may  cbnditionally  or  uncondi¬ 
tionally  exempt  any  person  or  transac¬ 
tion  from  any  provision  or  provisions 
of  the  Act  if  and  to  the  extent  that 
such  exemption  is  necessary  or  appro¬ 
priate  in  the  public  interest  and  con¬ 
sistent  with  the  protection  of  investors 
and  the  purposes  fairly  intended  by 
the  policy  and  provisions  of  the  Act. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
May  26,  1978,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompa¬ 
nied  by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  such  re¬ 
quest,  and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  shall  be  served  personally  or  by 
mail  upon  Applicant(s)  at  the 
address(es)  stated  above.  Proof  of  such 
service  (by  affidavit,  or  in  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the  re¬ 
quest.  As  provided  by  rule  0-5  of  the 
rules  and  regulations  promulgated 
under  the  Act,  an  order  disposing  of 
the  application  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hear¬ 
ing  upon  request  or  upon  the  Commis¬ 
sion’s  own  motion.  Persons  who  re¬ 
quest  a  hearing,  or  advice  as  to  wheth¬ 
er  a  hearing  is  ordered,  will  receive 
any  notices  and  orders  issued  in  this 
matter,  including  the  date  of  the  hear¬ 
ing  (if  ordered)  and  any  postpone¬ 
ments  thereof. 


For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12424  PUed  5-5-78;  8:45  am) 


[8010-01] 

[Release  No.  14718  (SR-NYSE-78-24);  (SR- 
Amex-78-10)) 

NEW  YORK  STOCK  EXCHANGE,  INC,  AND 

AMERICAN  STOCK  EXCHANGE,  INC. 

Ordar  Approving  Prepetod  Rulo  Chongot 
May  1,  1978. 

I.  The  Exchanges’  Rule  Proposals 

On  April  13,  1978,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”)  filed 
with  the  Commission,  pursuant  to  sec¬ 
tion  19(b)(1)  of  the  Securities  Ex¬ 
change  Act  of  1934,  15  U.S.C. 

78(s)(b)(l)  (the  “Act”),  and  rule  19b-4 
thereunder,  copies  of  a  proposed  rule 
change  which  would  permit  members 
to  register  as  Registered  Competitive 
Market  Makers  (“RCMM’s”)  and 
would  establish  the  obligations  of  such 
members  as  market  makers  on  the 
NYSE  floor.  ‘  Amendments  which  sub¬ 
stantially  changed  the  proposed  obli¬ 
gations  of  the  RCMM’s  were  filed  by 
the  NYSE  as  amendment  No.  1  to  file 
No.  SR-NYSE-78-24  on  AprU  26. 
1978.* 

On  April  17,  1978,  the  American 
Stock  Exchange,  Inc.  (the  “Amex”), 
also  filed  with  the  Commission,  pursu¬ 
ant  to  section  19(bKl)  of  the  Act  and 
rule  19b-4  thereunder,  copies  of  a  pro¬ 
posed  rule  change  which  would  permit 
its  members  to  register  as  Registered 
Equity  Market  Makers  (“REMM’s”) 
and  establish  the  obligations  of  such 
members  as  market  makers  on  the 
Amex  floor.  *On  April  26,  1978,  the 
Amex  filed,  as  amendment  No.  1  to  file 


*  Notice  of  this  initial  NYSE  proposed  rule 
change  together  with  the  terms  of  sub¬ 
stance  of  the  proposed  rule  change  was 
given  by  publication  of  a  Commission  Re¬ 
lease  (Securities  Exchange  Act  Release  No. 
14694  (Apr.  21,  1978)),  and  by  publication  in 
the  Federal  Register  (43  FR  17890  (Apr.  26, 
1978)). 

’Notice  of  amendment  No.  1  to  the  NYSE 
proposed  rule  change,  together  with  the 
terms  of  substance  of  the  proposal  as 
amended,  was  given  by  publication  of  a 
Commission  release  (Securities  Exchange 
Act  Release  No.  14706  (Apr.  26,  1978)),  and 
by  publication  in  the  Federal  Register  (43 
FR  18380  (Apr.  28,  1978)).  Technical  correc¬ 
tions,  which  do  not  change  the  substance  of 
fUe  No.  SR-NYSE-78-24  were  filed  by  the 
NYSE  on  May  1,  1978,  as  amendment  No.  2 
to  that  file. 

’Notice  of  this  initial  Amex  proposed  rule 
change  together  with  the  terms  of  sub¬ 
stance  of  the  proposed  rule  change  was 
given  by  publication  of  a  Commission  re¬ 
lease  (Securities  Exchange  Act  Release  No. 
14691  (Apr.  20,  1978)),  and  by  publication  in 
the  Federal  Register  (43  FR  17888  (Apr.  26, 
1978)). 
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No.  SR-Ainex-78-10,  substantial  modi¬ 
fications  to  the  proposed  obligations 
of  its  REMM’s.*  As  amended,  the 
NYSE  and  Amex  proposals  both  are 
intended  to  create  a  category  of 
market  makers  whose  transactions  on 
their  respective  exchanges  would  qual¬ 
ify  for  an  exemption  under  section 
11(a)(1)(A)  of  the  Act.  and  would  ac¬ 
complish  that  result  through  the  im¬ 
plementation  of  new  rules  and  amend¬ 
ments  to  existing  rules  of  each  ex¬ 
change.  It  is  these  amended  rule  pro¬ 
posals  which  the  Commission  consid¬ 
ers  herein. 

The  stated  purpose  of  SR-NYSE-78- 
24,  as  well  as  SR-Amex-78-10,  is  to 
create  a  supplemental  market  making 
function  in  listed  stocks  for  which 
NYSE  “competitive  traders”  •  and 
Amex  “floor  traders”  may  qualify  in 
order  that  their  proprietary  on-floor 
transactions  may  be  eligible  for  the 
section  11(a)(1)(A)  exemption  for 
market  maker  transactions.  To  accom¬ 
plish  this,  the  NYSE  and  Amex  each 
have  proposed  to  authorize  members 
to  register  as  supplemental  dealers 
(which  the  NYSE  would  label  as 
RCMM’s  and  Amex  as  REMM’s)  who 
would  assume  certain  obligations  to 
the  markets  in  listed  stocks  (and  possi¬ 
bly  warrants)  maintained  by  the  two 
exchanges.  The  proposed  classes  of 
market  makers  on  the  NYSE  and  the 
Amex  would  not,  however,  assume  ob¬ 
ligations  equivalent  to  those  of  a  spe¬ 
cialist  or  competing  specialist  in  speci¬ 
fied  securities,  nor  would  such  mem¬ 
bers  be  designated  as  specialists  for 
purposes  of  obtaining  preferential 
credit  treatment  under  rules  promul¬ 
gated  by  the  Board  of  Covemers  of 
the  Federal  Reserve  system.*  As  a  con¬ 
sequence  of  their  unique  status,  the 
proprietary  trading  of  members  who 
choose  to  register  as  RCITMM’s  or 
REMM’s  would  be  governed  by  new 
rules  which  the  NYSE  and  Amex 
assert  would  qualify  such  members  as 
market  makers  and  thereby  exempt 
them  from  the  prohibitions  of  section 
11(a)  of  the  Act.»  The  NYSE  and 

*  Notice  of  amendment  No.  1  to  the  Amex 
proposed  rule  change,  together  with  the 
terms  of  substance  of  the  proposal,  as 
amended,  was  given  by  publication  of  a 
Commission  release  (Securities  Exchange 
Act  Release  No.  14707  (Apr.  26,  1978))  and 
by  publication  in  the  Federal  Register  (43 
FR  18379  (Apr.  28. 1978)). 

•There  are  no  substantive  differences  be¬ 
tween  the  NYSE  and  Amex  rules  which  cur¬ 
rently  govern  the  trading  conduct  of  mem¬ 
bers  who  are  called  "competitive  traders"  on 
the  NYSE  and  "floor  traders”  on  the  Amex. 

•Regulations  T  (12  CFR  220.1-.8)  and  U 
(12CFR  221.1-4.7). 

•The  NYSE  and  Amex  both  have  submit¬ 
ted  supplemental  material  to  file  Nos.  SR- 
NYSE:-78-24  and  SR-Amex-78-10,  respec¬ 
tively,  by  which  the  exchanges  and  their 
counsel  further  explain  why  their  respective 
rule  proposals  qualify  RCMM’s  and 
REMM’s  as  market  makers  for  purposes  of 


Amex  rule  proposals  both  would 
expire  automatically  on  July  31,  1979, 
unless  extended  by  further  exchange 
rules  approved  by  the  Commission 
pursuant  to  section  19(b)  of  the  Act. 

The  NYSE  and  Amex  both  would  re¬ 
quire  a  member  to  pass  an  examina¬ 
tion  and  regi.ster  with  the  exchange 
before  acting  as  an  RCMM  or  REMM 
on  either  exchange.*  Initial  registra¬ 
tion  on  the  NYSE  also  would  be  condi¬ 
tioned  on  satisfaction  of  a  capital  re¬ 
quirement  of  $25,000  over  and  above 
any  other  applicable  NYSE  or  federal 
requirement.  Amex  RCMM’s  would 
not  be  subject  to  any  capital  require¬ 
ment  other  than  that  provided  by  the 
Commission’s  Uniform  Net  Capital 
rule.* 

All  transactions  affected  by  RCMM’s 
and  REMM’s  and  all  bids  or  offers 
made  by  RCMM’s  or  REMM’s  would 
be  required  to  constitute  a  course  of 
dealings  in  a  manner  consistent  with 
the  maintenance,  as  far  as  reasonably 
practicable,  of  a  fair  and,  orderly 
market.  REMM’s  on  the  Amex  would 
be  registered  to  perform  market 
making  fimctions  in  such  securities  as 
the  prospective  REMM  would  select 
and  would  be  required  to  comply  with 
all  obligations  of  a  RE^M  in  each 
such  designated  security.”  RCMM’s 
on  the  NYSE  would  not  select,  or  be 
assigned  to  specific  securities,  but 
would  be  required  to  fulfill  all  obliga¬ 
tions  of  a  RCMM  in  every  seciu-ity 
traded  on  the  NYSE.  RCMM’s  and 
REMM’s  would  be  permitted  to  act  as 

the  section  ll(a)(lXA)  exemption.  See 
letter  dated  Apr.  26,  1978,  from  Jtimes  E. 
Buck.  Secretary,  NYSE,  to  Andrew  M. 
Klein.  Director  of  the  Division  of  Market 
Regulation  (fUe  No.  SR-NYSE-78-24)  and 
letter  dated  Apr.  26.  1978,  from  Gordon  L. 
Nash,  Lord,  Day  St  Lord,  counsel  to  the 
Amex.  to  George  A.  Fitzsimmons,  Secretary 
of  the  Commission  (file  No.  SR-Amex-78- 
10).  Copies  of  these  materials  are  available 
for  public  inspection  in  the  Commission’s 
Public  Reference  Room,  1100  L  Street  NW., 
Washington,  D.C. 

•Both  exchanges  would  defer,  for  such 
reasonable  time  as  would  allow  adoption  of 
an  appropriate  examination,  the  examina¬ 
tion  requirement  for  members  who  sought 
to  register  as  RCMM’s  or  REMM’s  by  May 
1,  1978,  the  date  on  which  Section  11(a)  of 
the  Act  becomes  effective  with  respect  to 
those  traders  who  were  registered  in  that 
capacity  on  May  1. 1975. 

•Securities  Exchange  Act  Rule  15c3-l.  17 
CFR  240.15C3-1. 

••See  proposed  NYSE  Rule  107B(2-6)  and 
proposed  Amex  Rule  114(b)  and  (c)(1).  File 
No.  SR-NYSE-78-24  and  SR-Amex-78-10. 

••Market  participation  by  an  RCMM  on 
the  NYSE  is  prohibited  on  an  issue-by-issue 
basis  under  the  following  circumstances:  (1) 
the  market  maker  (or  affiliated  person  or 
organization)  has  an  option  position  in  the 
particular  security;  (2)  the  market  maker 
has  already  transacted  as  broker  in  the 
stock  during  the  same  trading  session;  and 
(3)  a  market  maker’s  transaction  in  the 
issue  would  be  excessive  in  relation  to  his 
available  capital. 


floor  brokers  and  to  execute  customer 
orders  in  any  securities  traded  on  the 
NYSE  or  Amex,  but  would  not  be  able 
to  transact  as  broker  and  dealer  in  the 
same  security  during  the  same  trading 
session. 

Apart  from  these  general  obliga¬ 
tions,  any  member  who  becomes  a 
RCMM  or  REMM  shall  be  subject  to 
call  by  a  floor  official,  or  a  floor 
broker  holding  an  unexecuted  custom¬ 
er  order,  to  improve  the  market  in  any 
listed  stock.  ’The  RCMM  would  be 
obliged  to  enhance  the  market  in  a 
particular  issue  by  either  (1)  bidding 
or  offering  so  as  to  narrow  the  spread 
in  the  established  quotation  by  at 
least  the  minimum  trading  variation 
or  (2)  improving  depth  by  at  least  one 
imit  of  trading  by  making  a  bid  equal 
to  the  current  bid  or  an  offer  equal  to 
the  current  offer.  REMM’s  on  the 
Amex  would  be  subject  to  the  same  re¬ 
quirements  to  bid  or  offer,  but  would 
be  required  to  equal  or  better  the  cur¬ 
rent  bid  or  offer,  as  requested,  only  if 
that  bid  or  offer  was  quoted  by  the 
Amex  specialist  for  his  own  account. 
The  alternative  duties  of  both 
RCMM’s  and  REMM’s  to  improve  the 
market  in  a  particular  issue  arise  gen¬ 
erally  whenever  a  RCMM  or  a  REMM 
responds  to  a  call  by  a  floor  official  or 
floor  broker  or  seeks  to  effect  a  propri¬ 
etary  trade  without  being  called. 
Thus,  the  NYSE  and  Amex  seek  to 
qualify  all  on-floor,  proprietary  trades 
effected  by  RCMM’s  or  REMM’s  as 
market  maker  transactions  for  pur¬ 
poses  of  the  exemption  in  paragraph 
(A)  of  section  11(a)(1)  of  the  Act. 

These  obligations  to  trade  in  a 
manner  which  results  in  either  stabi¬ 
lizing  transactions  ‘^or  a  narrowing  of 
the  existing  quotation  are  subject  to 
certain  limited  exceptions.  These  ex¬ 
ceptions  would  permit  RCMM’s  and 
REMM’s  to  engage  in  the  following 
transactions: 

(1)  Any  transaction  where  a  market 
maker  liquidates  a  long  or  short  posi¬ 
tion  at  a  loss; 

(2)  A  sale  of  stock  on  a  “zero  minus” 
tick  at  the  bid  provided  that  all 
market  makers  and  the  specialist  in 
the  aggregate  do  not  sell  more  than  50 
percent  of  all  such  stock  bid  for  in  the 
market;  the  NYSE  would  restrict  this 
exception  to  situations  where  the  quo¬ 
tation  spread  is  at  the  minimiun  vari¬ 
ation  (generally,  one-eighth  of  a 
dollar)  and  the  minimiun  variation 
was  not  the  result  of  the  subject 
RCMM’s  offer. 

(3)  A  purchase  of  stock  on  a  “zero 
plus”  tick  at  the  offer  to  cover  a  short 
to  cover  a  short  position  provided  that 

••A  transaction  is  considered  to  be  stabiliz¬ 
ing  if  it  is  a  purchase  at  a  price  which  is 
lower  than  the  last  preceding  transaction  at 
a  different  price  (a  minus  or  zero  minus 
tick)  or  a  sale  at  a  price  which  is  higher 
than  the  last  preceding  transaction  at  a  dif¬ 
ferent  price  (plus  or  zero  plus  tick). 
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all  market  makers  and  the  specialist  in 
the  aggregate  do  not  buy  more  than  50 
percent  of  such  stock  offered  in  the 
market;  the  NYSE  again  restrict  this 
exception  to  situations  where  the 
spread  is  at  the  minimum  variation 
and  that  spread  is  not  the  result  of  the 
subject  RCMM’s  bid. 

(4)  A  purchase  of  stock  on  a  “zero 
plus”  tick  at  the  offer,  at  or  below  the 
previous  day’s  closing  price  in  that  se¬ 
curity,  again  provided  that  all  market 
makers  and  the  specialist  in  the  aggre¬ 
gate  do  not  buy  more  than  50  percent 
of  the  stock  offered;  the  NYSE  also  re¬ 
stricts  this  exception  as  described  in 
(3)  above. 

Both  proposals  also  would  imple¬ 
ment  certain  recordkeeping  require¬ 
ments  concerning  the  participation  of 
RCMM’s  or  REMM’s  in  the  markets. 
The  NYSE  and  Amex  model  their  pro¬ 
posed  recordkeeping  requirements  for 
REMM’s  and  RCMM’s  on  existing  re¬ 
cordkeeping  requirements  governing 
floor  traders.  The  Amex  proposed  rule 
specifies  that  an  REMM  must  file 
daily  a  report  indicating  the  opening 
position  of  the  REMM  and  (for  each 
trade)  the  time,  price,  tick,  number  of 
shares,  broker  representing  the  other 
side  of  the  transaction  (or,  when  appli¬ 
cable,  the  specialist),  whether  the 
trade  resulted  from  a  bid  or  offer  re¬ 
quested  by  a  floor  broker  or  floor  offi¬ 
cial  and,  if  so,  the  name  of  the  person 
making  the  request.  Similarly,  a  floor 
official  or  floor  broker  on  the  Amex 
who  requests  an  REMM  to  make  a  bid 
or  offer  is  required  to  report  such  re¬ 
quests,  although  he  apparently  is  not 
required  to  report  the  circumstances 
surrounding  the  request  or  the  re¬ 
sponse  which  is  given  to  such  request. 

The  NYSE  proposed  rule  specifies 
that  an  RCMM  must  keep  a  record  of 
each  trade  initiated  on  the  floor  for 
his  own  account  showing  the  sequence 
in  which  each  of  his  transactions  actu¬ 
ally  took  place,  the  tick,  and,  “insofar 
as  practicable,”  the  time  of  each  trans¬ 
action.  Unlike  the  Amex  proposal,  the 
NYSE  will  not  require  RCMM’s  to 
report  this  information  to  the  NYSE 
on  a  daily  basis,  but  only  on  a  periodic 
spot-check  basis  when  requested  by 
the  NYSE. 

The  NYSE  proposed  rule,  however, 
does  specify  instances  which  require 
filing  of  a  report  as  to  particular  con¬ 
duct  of  its  RCMM’s.  First,  an  RCMM 
must  immediately  file  a  report  of  any 
transaction  resulting  from  a  request 
for  a  quotation  by  a  floor  official  or 
floor  broker.  Such  a  report  must  in¬ 
clude  information  describing  the  de¬ 
tails  of  the  trade  and  state  of  the 
market  at  the  time  of  the  trade,  and 
be  initialed  by  the  floor  official  or 
floor  broker  who  requested  the  bid  or 
offer.  The  NYSE,  however,  does  not 
require  floor  officials  or  floor  brokers 
to  record  and  report  their  requests  for 
RCMM  participation  or  the  nature  of 


the  response  or  lack  of  response  to 
such  requests.  Second,  an  RCMM 
must  immediately  file  a  report  of  any 
transaction  which  is  effected  pursuant 
to  proposed  exemptions  which  permit 
RCMM’s,  under  certain  circumstances, 
to  engage  in  transactions  which  reach 
across  the  prevailing  quotation. 

COMMISSION  FINDINGS 

The  Commission  finds  that  the 
NYSE  and  Amex  rule  proposals  repre¬ 
sent  efforts  to  establish  a  category  of 
members  on  each  exchange  to  perform 
the  functions  of  market  makers  in 
equity  securities  and  that,  as  programs 
of  limited  duration,  the  proposed  rules 
of  the  NYSE  and  Amex  which  would 
attempt  to  accomplish  this  result  are 
consistent  with  the  purposes  of  the 
Act. 

Section  3(a)(38)  of  the  Act  defines 
the  term  “market  maker”  as.  among 
other  things, 

any  dealer  who,  with  respect  to  a  security, 
holds  himself  out  (by  entering  quotations  in 
an  inter-dealer  communications  system  or 
otherwise)  as  being  willing  to  buy  and  sell 
such  security  for  his  own  account  on  a  regu¬ 
lar  or  continuous  basis. 

One  element  of  this  definition  focus¬ 
es  on  the  market  making  relationship 
between  the  dealer  •*  and  a  particular 
security.  The  market  in  that  security 
would  theoretically  benefit  from  the 
participation  of  the  market  maker  by 
the  addition  of  greater  depth,  liquidity 
and  continuity.  The  NYSE  proposed 
rule  change  would  not  require  the  as¬ 
signment  of  specific  securities  to  the 
RCMM.  An  RCMM’s  obligations 
would  extend  to  each  NYSE-listed 
stock.  On  the  Amex,  a  REMM  would 
assume  market-making  obligations 
only  with  respect  to  issues  in  which 
such  member  determines  to  register. 

Another  element  of  the  market 
maker  definition  requires  a  dealer  to 
“hold  himself  out  (by  entering  quota¬ 
tions  in  an  inter-dealer  communica¬ 
tions  system  or  otherwise).”  At  the 
minimum,  a  market  maker  would 
appear  to  be  required  to  communicate 
to  another  person  in  some  fashion  con¬ 
cerning  the  availability  of  his  market 
making  capabilities  in  a  particular  se¬ 
curity.  That  communication  process 
might  involve  the  publication  of  quo¬ 
tations  in  an  inter-dealer  communica¬ 
tions  system  or  any  other  comparable 
means.  It  also  might  include  an  agree¬ 
ment  to  provide  quotations  upon  re- 


**Section  3(aKS)  of  the  Act  provides  that 
the  term  “dealer”  means  any  person  en¬ 
gaged  in  the  business  of  buying  and  selling 
securities  for  his  account,  through  a  broker 
or  otherwise,  but  does  not  include  a  bank,  or 
any  person  insofar  as  he  buys  or  sells  securi¬ 
ties  for  his  own  account,  either  individually 
or  in  some  fiduciary  capacity,  but  not  as  a 
part  of  a  regular  business. 

’^Proposed  Amex  Rule  114(aKi):  proposed 
NYSE  Rule  107B  (4).  (S).  and  (6).  FUe  Nos. 
SR-Amex-78-10  and  SR-NYSE-78-24. 


quest.  In  general,  the  “holding  out” 
would  not  seem  to  require  more  than 
an  explicit  agreement  to  take  certain 
actions  upon  request,  e.g.,  to  provide 
quotations,  provided  that  agreement  is 
communicated  to  other  persons. 

In  a  market  not  characterized  by  the 
physical  presence  of  brokers  and  deal¬ 
ers  representing  all  orders,  the  market 
maker  continually  presents  a  quota¬ 
tion  as  representative  of  the  market 
he  is  willing  to  make  in  a  particular  se¬ 
curity.**  The  market  maker’s  quota¬ 
tion  is  firm  without  regard  to  whether 
better  bids  and  asks  of  other  market 
makers  exist,  and  may  in  fact  differ 
from  those  other  bids  and  asks. 

In  an  exchange  market  which  focus¬ 
es  on  a  trading  floor,  only  the  best 
bid(s)  and  best  offer(s)  have  any 
standing.  ’*  Therefore,  in  an  exchange 
market  which  only  recognizes  the  best 
bid(s)  and  offer(s),  the  Commission  be¬ 
lieves  that  a  person  should  be  pre¬ 
pared  to  act  in  a  meaningful  way  in 
any  security  in  which  he  agrees  to  act 
as  a  market  maker  by  providing  either 
a  bid  or  an  offer  (depending  on  which 
one  is  needed)  which  must  match  or 
better  other  bids  or  offers  present  in 
the  market.  By  making  that  kind  of 
contribution,  a  market  maker  would 
obtain  standing  for  his  bids  or  offers 
and  the  presence  of  those  bids  and 
offers  in  the  market  should  contribute 
to  the  maintenance  of  a  fair  and  or¬ 
derly  market  in  the  subject  security. 

The  Amex  and  NYSE  rule  proposals 
would  require  a  REMM  or  RCMM, 
whenever  he  was  making  a  bid  or  offer 
(whether  requested  by  a  floor  official 
or  floor  broker  or  not)  or  effecting  a 
purchase  of  sale,  for  his  own  accoimt, 
to  engage  in  a  course  of  dealings  for 
his  owTi  account  or  for  the  account  of 
his  member  organization  in  a  manner 
consistent  with  the  maintenance  of  a 
fair  and  orderly  market.  In  addition, 
the  REMM  or  RCMM  would  be  sub¬ 
ject  to  call  by  a  floor  official  or  floor 
broker  holding  an  unexecuted  custom¬ 
er’s  order  in  any  security  at  any  time. 
Specifically,  an  RCMM  on  the  NYSE 
would  be  required,  in  entering  a  quota¬ 
tion  (or  effecting  a  transaction)  (i)  to 
better  the  existing  bid  or  offer  by  no 
less  than  the  minimum  variation  of 
trading  in  that  security  or  (ii)  to  im¬ 
prove  the  depth  of  the  market  in  that 
security  by  equalling  (for  at  least  one 
round  lot)  the  current  bid  or  offer.  An 
REMM  on  the  Amex  would  be  subject 
to  a  similar  requirement,  but  would  be 
required  to  better  or  equal  the  exist¬ 
ing  bid  or  offer  only  when  that  bid  or 
offer  was  made  by  the  registered  spe¬ 
cialist  for  his  own  account.  The 


“E.g..  broker-dealers  which  display  bids 
and  offers  in  the  NASDAQ  system  or  in  the 
experimental  multiple  dealer  system  operat¬ 
ed  by  the  Cincinnati  Stock  Exchange.  See 
Securities  Exchange  Act  Release  No.  14674 
(April  18.  1078). 

“See  NYSE  Rule  70  and  Amex  Rule  126. 
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RCMM  and  REMM  both  are  required 
to  enter  a  bid  or  an  offer  on  the  side 
of  the  market  requested  by  the  floor 
official  or  floor  broker.'^  On  the  basis 
of  the  information  available  to  it  at 
the  present  time,  the  Commission  be¬ 
lieves  that  the  combination  of  the  two 
requirements  enumerated  above,  i.e., 
the  “on  call”  requirement  and  the 
“competitive  bid/offer”  requirement, 
should  be  deemed  to  satisfy  the  “hold¬ 
ing  out”  standard  set  forth  in  the  sec¬ 
tion  3(a)(38)  definition  of  market 
maker  during  the  temporary  period 
when  these  rules  are  in  effect. 

The  definition  of  a  market  maker 
also  requires  that  he  must  be  willing 
to  buy  and  sell  the  particular  security 
in  which  he  has  assumed  a  market 
making  role.  In  order  to  satisfy  this 
element,  a  market  maker  would 
appear  to  be  required  only  to  agree  to 
buy  and  sell  stock.  There  is  not,  how¬ 
ever,  an  explicit  reference  as  to  what 
quantity  or  price  must  be  provided.  In 
this  regard,  the  Commission  views  the 
obligations  which  the  RCMM’s  and 
REMM's  would  assume,  (a  bid  or  offer 
for  one  round  lot  equal  to  or  better 
.than,  on  the  NYSE,  the  current  bid  or 
offer  and,  on  the  Amex,  the  current 
bid  or  offer  for  the  account  of  the  reg¬ 
istered  specialist)  as  sufficient,  for 
piuposes  of  an  initial  experiment  to 
determine  whether  such  members,  in 
fact,  will  function  as  market  makers, 
to  be  consistent  with  the  requirements 
of  the  Act. 

A  final  element  requires  a  market 
maker  to  be  willing  to  buy  and  sell  “on 
a  regular  or  continuous  basis.”  That 
element  provides  an  indication  of  the 
frequency  a  market  maker  should  be 
willing  to  perform  in  that  capacity.  A 
continuous  market  implies  that  the 
market  maker  is  maintaining  or  estab¬ 
lishing  a  quotation  or  other  form  of 
“holding  out”  without  any  time  lag  or 
interruption.**  A  regular  market,  while 
something  less  than  “continuous,” 
should  be  characterized  by  a  bona  fide 
effort  to  provide  bids  or  offers  in  a  re¬ 
liable  manner,  which  could  include 
upon  request  or  at  periodic  intervals 
of  time.  The  Commission  believes  that 
the  NYSE  and  Amex  proposals  should 
be  sufficient  to  assure  that  RCMM’s 
and  REMM’s  will  be  required  to  pro¬ 
vide  regular  bids  and  offers  in  a 
manner  which  would  qualify  them, 
dining  the  temporary  period  when 
these  rules  will  be  in  effect. 

The  Commission  believes  that  the 
rules  provisions  which  require  a 
REMM  or  RCMM  either  to  narrow 
the  spread  or  improve  the  depth  of  a 
market  in  a  given  security,  and  be  pre- 


Proposed  Amex  Rule  114(c);  proposed 
NYSE  Rule  107.10(11). 

'*The  principal  example  Is  a  market 
maker  In  the  NASDAQ  system  which  Is  obli¬ 
gated  to  enter  quotations  In  such  system 
during  business  hours.  Schedule  D., 
N.AJ3.D.  Manual  (CCH)  f  1653A. 


pared  to  participate  (at  risk)  in  the 
market  in  a  constructive  manner  at 
any  time  represents  what  may  be  po¬ 
tentially  a  useful  means  of  encourag¬ 
ing  competition  on  the  Amex  and 
NYSE  and  improving  the  markets 
which  those  exchanges  provide.  The 
Commission  notes,  however,  that  the 
rule  proposals,  as  approved  herein, 
would  expire  automatically  on  July  31, 
1979.  The  Commission  believes  that 
this  “sunset”  provision  is  appropriate 
and  facilitates  its  finding  that 
RCMM’s  and  REMM’s.  under  the  pro¬ 
posed  rules,  may  act  in  a  manner 
which  would  qualify  them  as  market 
makers.  During  this  period  the  Com¬ 
mission  will  monitor  the  implementa¬ 
tion  of  this  market  maker  function 
and.  as  set  forth  herein,  seek  the  views 
of  interested  persons  as  to  whether 
the  obligations  imposed  upon  RCMM’s 
and  REMM’s,  and  their  actual  conduct 
in  the  marketplace,  Justify  exempting 
their  transactons  in  these  capacities 
under  section  11(a)(1)(A)  of  the  Act. 
In  light  of  the  lack  of  any  Information 
which  would  indicate  that,  in  practice, 
the  obligations  proposed  by  the  NYSE 
and  Amex  would  assure  a  bona  fide 
market  making  function,  the  Commis¬ 
sion’s  findings  are  based  solely  on 
what  the  Commission  believes  will  be 
adequate  safeguards  in  the  rules  ap¬ 
proved  today.  Should  the  NYSE  or 
Amex  choose  to  file,  pursuant  to  sec¬ 
tion  19(b)  of  the  Act,  proposed  rules 
which  would  adopt  these  proposals  on 
a  permanent  basis,  the  Commission 
wishes  to  make  clear  that  it  would  re¬ 
quire  the  exchanges  to  justify  such 
proposals  with  specific  data  and  statis¬ 
tics  demonstrating  that  RCMM’s  and 
REMM’s  have  acted  in  a  manner 
which  qualifies  them  as  market 
makers.  *• 

The  Commission  also  has  deter¬ 
mined  that,  while  the  provisions  of  the 
proposed  exchange  rules  which  would 
permit  RCMM’s  and  REMM’s  to  effect 
certain  destabilizing  transactions  do 
not  in  themselves  represent  any  un¬ 
dertaking  to  perform  the  functions  of 
a  market  maker,  they  are.  on  balance, 
designed  to  facilitate  the  ability  of  an 
RCMM  or  REMM  to  engage  in  market 
making  activities  which  could  contrib¬ 
ute  to  the  maintenance  of  fair  and  or¬ 
derly  markets. 

The  Commission  recognizes  that  the 
ability  of  floor  traders  or  market 
makers  to  be  attracted  to  the  floor  by 
commercial  opportunity  may  require 
permission  for  those  parties  to  liqui¬ 
date  positions  and  obtain  the  use  of 
capital  made  available  by  such  liquida¬ 
tions  for  activity  in  other  securities. 
Further,  it  notes  that,  in  particular, 
this  provision  permitting  liquidations 


‘*See  discussion  infra  at  p.  14-15  concern¬ 
ing  the  exchanges’  proposals  to  monitor 
trading  by  their  market  makers  while  these 
rules  are  effective. 


at  a  loss  poses  little  threat  of  permit¬ 
ting  market  makers  to  use  such  liqui¬ 
dations  as  a  means  of  manipulation, 
since  any  manipulation  relying  on 
these  liquidations  would  be  limited  by 
the  existing  positions  of  the  market 
maker  and  his  willingness  to  continue 
taking  a  loss  in  furtherance  of  the  ma¬ 
nipulation. 

With  respect  to  the  ability  of 
RCMM’s  or  REMM’s  to  liquidate  long 
or  short  positions  at  a  profit  on  zero 
plus  or  zero  minus  ticks  or  acquire  po¬ 
sitions,  below  the  previous  day’s  close, 
on  zero  plus  ticks,  the  Commission 
notes  that  while  such  transactions  are 
not  necessary  to  the  maintenance  of  a 
fair  and  orderly  market  in  the  subject 
security,  they  also  appear,  at  this 
time,  to  pose  little  threat  of  disrupting 
the  market  in  that  security  or  being 
used  for  manipulative  purposes.  First, 
market  makers  may  not  initiate  a  de¬ 
stabilizing  tick  by  selling  (except  at  a 
loss)  on  a  minus  tick  or  covering  a 
short  on  a  plus  tick,  but  can  only 
effect  these  destabilizing  trades  after 
the  respective  minus  or  plus  ticks  have 
been  established.  Second,  market 
makers  and  the  specialist  in  the  aggre¬ 
gate  may  not  take  more  than  50  per¬ 
cent  of  the  stock  bid  or  offered  at  a 
price  which  would  result  in  a  destabi¬ 
lizing  transaction.  Thus,  a  destabiliz¬ 
ing  trend  through  a  given  price  level 
could  not  be  continued  without  par¬ 
ticipation  of  orders  other  than  those 
of  market  makers  or  the  specialist.*® 
Finally,  as  in  liquidating  a  position  at 
a  loss,  it  may  be  desirable  for  a  market 
maker  to  liquidate  a  position  so  that 
he  may  utilize  the  resulting  free  capi¬ 
tal  to  assume  positions  in  other  securi¬ 
ties  where  a  ^eater  need  for  a  market 
making  contribution  exists. 

On  balance,  and  in  view  of  the  per¬ 
ceived  need  for  market  makers  to 
trade  in  a  destabilizing  manner  to 
achieve  a  profitable  return,  by  means 
of  the  exemptions  discussed  above,  the 
Commission  has  determined  to  permit 
the  RCMM’s  and  REMM’s  to  effect 
such  transactions  during  the  interim 
period  of  these  rules.  The  Commission 
would  be  quite  concerned,  however,  if, 
as  the  NYSE  and  Amex  gain  experi¬ 
ence  with  RCMM’s  and  REMM’s.  it 
becomes  apparent  that  market  makers 
are  utilizing  the  exemptive  provisions 
for  a  substantial  percentage  of  their 
trading  activity  rather  than  trading 
primarily  in  a  manner  better  calculat¬ 
ed  to  improve  NYSE  and  Amex  mar¬ 
kets.** 


**The  Commission  also  notes  that  the 
NYSE  would  prohibit  its  RCMM’s  from  en¬ 
gaging  in  such  transactions  except  in  mar¬ 
kets  where  the  quotation  is  at  the  minimum 
variation.  Further,  although  Amex  REMM’s 
are  not  bound  by  such  a  restriction,  it  would 
be  in  their  economic  interest,  when  effect¬ 
ing  such  a  liquidation,  to  attempt  to  effect  a 
transaction  by  narrowing  the  spread  before 
reaching  across  to  hit  the  bid  or  offer. 

**The  Commission  notes  that  the  Amex 
would  require  75  percent  of  its  REMM’s 
Footnotes  continued  on  next  page 
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In  approving  these  proposals,  the 
Commission  notes  that  the  exchanges, 
in  their  proposals,  have  imdertaken  to 
implement  certain  recordkeeping  pro¬ 
cedures  designed  to  monitor  the  per¬ 
formance  of  RCMM’s  and  REMM’s. 
While  the  Commission  believes  that 
the  recordkeeping  provisions  consti¬ 
tute  a  necessary  first  step  in  determin¬ 
ing  whether  REMM’s  and  RCMM’s 
are  complying  with  their  obligations 
as  market  makers,  it  also  is  concerned 
that  the  information  which  the  ex¬ 
changes  obtain  be  accurate  and  reli¬ 
able  and  provide  a  meaningful  picture 
of  the  function  which  these  market 
makers  will  perform  on  the  NYSE  and 
Amex.  In  this  regard,  the  Commission 
is  concerned  that  the  NYSE  and  Amex 
lack  sufficient  procedimes  to  assure 
that  they  (or,  where  necessary,  the 
Commission)  can  verify  the  accuracy 
of  the  information  obtained  by  the  ex¬ 
change  from  the  market  makers.  In 
particular,  the  Commission  does  not 
believe  that  it  currently  is  possible  on 
either  the  Amex  or  NYSE  indepen¬ 
dently  to  verify  the  identity  of  any  in¬ 
dividual  giving  a  quotation  or  the  pre¬ 
cise  time  in  which  such  quotation  is 
given  in  relation  to  preceding  and  sub¬ 
sequent  transactions.  This,  of  course, 
presents  difficulties  with  respect  to 
the  exchanges’  abilities  to  assure  that 
market  makers  are  responding  with 
quotations  which  are  consistent  with 
the  requirements  of  their  rules  or, 
when  trading  on  their  own  initiative, 
are  complsdng  with  applicable  restric¬ 
tions.  Further,  the  Commission  is  con¬ 
cerned  that  the  exchanges  may  not,  as 
a  practical  matter,  be  able  to  enforce 
compliance  with  their  rules  by  moni¬ 
toring  the  50  percent  restrictions  on 
the  ability  of  market  makers  to  reach 
across  the  market  and  sell  stock  to 
prevailing  bids  when  liquidating  a  po¬ 
sition  at  a  profit  or  acquiring  a  posi¬ 
tion  at  a  price  at  or  below  the  previous 
day’s  close.  The  difficulty  arises  in 
part  because  neither  the  NYSE  nor 
the  Amex  have  any  reliable  means  of 
determining  at  any  given  time,  the 
exact  amoimt  of  stock  being  bid  for  at 
a  particular  price,  either  on  the  spe¬ 
cialist’s  book  or  in  the  crowd,  and.  ac¬ 
cordingly,  of  ascertaining  whether 
more  than  50  percent  has  been  taken 
by  the  market  makers. 

In  this  regard,  the  Commission’s  fur¬ 
ther  review  of  the  market  maker  pro¬ 
posals  will  rely  to  a  significant  extent 
on  the  ability  of  the  NYSE  and  Amex 
to  provdde  concrete  evidence  that  its 
market  makers  do  trade  in  a  manner 
which  contributes  to  the  maintenance 
of  fair  and  orderly  markets.  The  Com¬ 
mission  therefore  notes  its  concern 
that  the  presentation  of  such  reliable 
evidence  will  be  facilitated  by,  and 

Footnotes  continued  from  last  page 
transactions  to  be  stabilizing  on  a  monthly 
basis. 


may  be  impossible  without,  the  imple¬ 
mentation  of  audit  trail  mechanisms 
on  the  NYSE  and  Amex  designed  to 
provide  a  comprehensive  and  reliable 
means  of  monitoring  trading  and  en¬ 
suring  compliance  with  applicable  re¬ 
quirements. 

GOOD  CAUSE  FOR  ACCELERATED  APPROVAL 

Section  19(bK2)  of  the  Act  permits 
the  Commission  to  approve  a  proposed 
rule  change  submitted  by  a  self-regula- 
tory  organization  prior  to  the  30th  day 
after  the  day  of  publication  of  notice 
of  filing  thereof  if  the  Commission 
finds  good  cause  for  doing  so  and  pub¬ 
lishes  its  reasons  for  so  finding. 

As  discussed  above,  the  purpose  of- 
the  NYSE  and  Amex  proposals  is  to 
permit  their  floor  traders  to  register 
and  trade  in  a  capacity  which  would 
qualify  for  an  exemption  from  section 
11(a)  of  the  Act,  which  becomes  effec¬ 
tive  on  May  1,  1978.  **  Absent  Commis¬ 
sion  approval  of  these  proposals,  exist¬ 
ing  floor  traders  will  not  be  permitted 
to  trade  on  the  floor  of  the  NYSE  or 
Amex  unless  they  otherwise  qualify 
for  an  exemption  under  section  11(a) 
of  the  Act.  The  late  dates,  however,  on 
which  the  NYSE  and  Amex  fUed  both 
their  initial  proposals  and  subsequent 
amendments  would  preclude  the  Com¬ 
mission  from  providing,  before  May  1. 
1978,  the  opportunity  for  public  com¬ 
ment  which  section  19(b)  of  the  Act 
would  otherwise  require  with  respect 
to  these  proposals.  **  The  provision  of 
the  customary  30-day  comment  period 
in  this  instance  would  disrupt  certain 
trading  activities  on  the  NYSE  and 
Amex  which  the  Commission  believes 
have  the  potential  for  improving  the 
depth  and  liquidity  of  those  ex¬ 
changes’  markets  and  increasing  com¬ 
petition  generally  therein. 

In  addition,  the  Conunission  notes 
that  the  failure  to  act  favorably  on 
either  SR-NYSE-78-24  or  SR-Amex- 
78-10  by  May  1.  1978,  would  compel 
cessation  of  on-floor  proprietary  trad¬ 
ing  by  a  number  of  NYSE  and  Amex 
registered  traders,  who  would  not  oth¬ 
erwise  be  able  to  qualify  for  exemp¬ 
tion  under  section  11(a).  To  the  extent 
that  floor  traders  act  in  the  capacity 
of  “market  makers’’  under  section 
3(a)(38)  and  ll(a)(lKA)  of  the  Act. 
they  are  engaged  in  exchange  activi¬ 
ties  which  the  Congress  explicitly  rec¬ 
ognized  as  havdng  a  beneficial  market 
impact  and  which  should  be  allowed 
under  section  ll(a).*«  The  Commission 


“Section  lI(aK3).  15  UJS.C.  78k(aK3). 

“The  Commission  understands  that  the 
failure  of  the  NYSE  and  Amex  to  file  their 
proposals  on  an  earlier  date  was  at  least  in 
part,  a  consequence  of  the  anticipated  en¬ 
actment  of  le^lation  (recommended  by  the 
Commission)  which  would  delay  the  effec¬ 
tive  date  of  section  ll(aKl)  of  the  Act  until 
November  1.  1979.  That  legislation  has  not 
yet  been  enacted  into  law. 

“Securites  Act  Amendments  of  1975, 
Report  of  the  Senate  Comm.  On  Banking, 


has  found  that  implementation, 
during  the  interim  period  ending  July 
31,  1979,  of  the  NYSE  and  Amex  pro¬ 
grams  under  the  rule  changes  con¬ 
tained  in  SR-NYSE-78-24  and  SR- 
Amex-78-10  is  consistent  with  the  pur¬ 
poses  of  the  Act,  including  section 
11(a).  Accordingly,  the  Commission  be¬ 
lieves  that  preventing  members  who 
would  register  as  RCMM’s  or  REMM’s 
from  effecting  proprietary  transac¬ 
tions  of  May  1,  1978,  in  compliance 
with  the  NYSE  and  Amex  market- 
maker  rules,  would  not  result  in  any 
demonstrable  furtherance  of  the  pur¬ 
poses  of  section  11(a)  or  of  the  Act  in 
general  and  would  cause  unnecesary 
financial  hardship  to  these  persons. 

In  view  of  the  foregoing,  the  Com¬ 
mission  finds,  pursuant  to  section 
19(bK2)  of  the  Act.  that  good  cause 
exists  to  accelerate  approval  of  SR- 
NYSE-78-24  and  SR-Amex-78-10.  Al¬ 
though  the  Commission  approves  the 
NYSE  and  Amex  proposals  on  an  ac¬ 
celerated  basis,  the  Commission  active¬ 
ly  solicits  and  will  review  any  com¬ 
ments  received  from  Interested  per¬ 
sons  during  the  15-month  lifespan  of 
the  instant  NYSE  and  Amex  rules.  In 
particular,  commentators  are  invited 
to  submit  their  views  (supplemented 
by  any  relevant  data  or  statistics)  with 
respect  to  (1)  whether  additional  af¬ 
firmative  obligations  (e.g.,  a  require¬ 
ment  to  provided  quotations  in  one  or 
more  particular  securities  on  a  regular 
or  continuous  basis)  or  negative  obli¬ 
gations  (e.g.,  a  prohibition  against  any 
or  all  destablizing  transactions)  should 
be  Imposed  upon  NYSE  RCMM’s  or 
Amex  REMM’s  (2)  whether  any  exist¬ 
ing  affirmative  or  negative  obligation 
should  be  modified  or  perhaps  re¬ 
moved,  and  (3)  whether,  in  practice, 
NYSE  RCMM’s  or  Amex  REMM’s  pro¬ 
vide  significant  liquidity,  continuity 
and  depth  to  the  market,  particularly 
under  difficult  market  conditions  and/ 
or  in  respect  to  less  active  stocks. 

Written  comments  received  will  be 
used  by  the  Commission  to  assist  it  in 
monitoring  the  experiment,  assessing 
the  efficacy  of  the  temporary  NYSE 
and  Amex  rules  approved  today,  deter¬ 
mining  whether  there  may  be  any 
need  for  the  Commission  to  terminate 
or  modify  the  experiment,  and  review¬ 
ing  any  subsequent  rules  which  the 
NYSE  or  Amex  may  submit  to  obtain 
additional  or  permanent  authority  for 
the  operation  of  nonspecialist  market 
makers  on  their  respective  floors. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (as  amended  by 
the  submission  of  Amendment  No.  1  to 
both  File  Nos.  SR-NYSE-78-24  and 
SR-Amex-78-10).  which  would  permit 
members  of  the  NYSE  and  Amex  to 


Housing  and  Urban  Affairs,  to  accompany 
S.  249.  S.  Rep.  No.  94-75,  94th  Cong.  1st 
Sess.  66  (1975). 
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register  as  market  markers  and  estab¬ 
lish  the  obligations  of  such  members 
as  market  makers  on  the  respective  ex¬ 
change  floors,  be,  and  they  are  hereby 
approved. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12426  Filed  5-5-78;  8:45  am] 


[8010-01] 

[Release  No.  14719;  (SR-NYSE-78-26)l 

NEW  YORK  STOCK  EXCHANGE,  INC. 

Order  Approving  Proposed  Rule  Change 
May  1, 1978. 

On  April  13,  1978,  the  New  York 
Stock  Exchange,  Inc.  (the  “NYSE”) 
filed  with  the  Commission,  pursuant 
to  section  19(b)  of  the  Securities  Ex¬ 
change  Act  of  1934  (U.S.C.  78s(b))  the 
(“Act”)  and  Rule  19b-4  thereunder  (17 
CFR  240.19b-4).  a  proposed  rule 
change  to  amend  NYSE  Rule  111 
which  prohibits  any  member  other 
than  a  competitive  trader  from  initiat¬ 
ing  transaction  on  the  NYSE  floor  for 
its  own  account  or  the  account  of  his 
member  organization.  The  proposed 
rule  change,  among  other  things, 
added  registered  competitive  market 
makers  as  exception  to  this  prohibi¬ 
tion  in  order  to  conform  NYSE  Rule 
111  to  the  NYSE’s  proposal  of  regis¬ 
tered  competitive  market  makers  as  a 
new  class  of  floor  members  in  File  No. 
SR-NYSE-78-24.  *  That  class  was  ap¬ 
proved  today  by  the  Commission  on  a 
temporary  basis.  * 

Notice  of  the  proposed  rule  change 
together  with  their  terms  of  substance 
was  given  by  publication  of  a  Commis¬ 
sion  release  (Securities  Exchange  Act 
Release  No.  14696  (April  21, 1978))  and 
by  publication  in  the  Federal  Regis¬ 
ter  (43  CFR  17889  (AprU  26,  1978)). 
Interested  persons  were  Invited  to 
submit  written  data,  views  and  argu¬ 
ments  concerning  the  proposed  rule 
change.  The  Commission  has  not  re¬ 
ceived  any  comments  on  the  proposed 
rule  change.  On  May  1,  1978,  the 
NYSE  filed  an  amendment  which  (i) 
withdrew  technical  portions  of  the 
proposed  rule  change  relating  to  bond 
trading  and  (ii)  clarified  the  extent  of 
the  prohibition  of  Rule  111. 

The  Commission  finds  that  the  pro¬ 
posed  rule  change  set  forth  in  File  No. 
SR-NYSE-78-26,  as  amended,  specifi¬ 
cally  the  amendments  to  paragraphs 
(c).  (e),  and  (f)  and  supplementary  ma¬ 
terial  .10,  are  consistent  with  the  re¬ 
quirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable 


‘Securities  Exchange  Act  Release  No. 
14694  (AprU  21,  1978),  43  FR  17890  (April 
26.  1978). 

‘Securities  Exchange  Act  Release  No. 
14713  (May  1.  1978). 


to  national  securities  exchanges  and. 
in  particular,  the  requirements  of  sec¬ 
tion  6  and  the  rules  and  regulations 
thereunder. 

Section  19(b)(2)  of  the  Act  permits 
the  Commission  to  approve  a  proposed 
rule  change  submitted  by  a  self -regula¬ 
tory  organization  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  if  the  Commis¬ 
sion  finds  good  cause  for  doing  so  and 
publishes  its  reasons  for  so  finding. 
The  Commission  today  had  approved 
the  proposed  rule  changes  in  File  No. 
SR-NYSE-78-24  on  an  accelerated 
basis  for  a  number  of  reasons,*  includ¬ 
ing  the  fact  that  section  11(a)  of  the 
Act  became  effective  today.  In  view  of 
that  action  and  those  reasons,  the 
Commission  finds,  pursuant  to  section 
19(b)(2)  of  the  Act,  that  good  cause 
exists  to  accelerate  approval  of  File 
No.  SR-NYSE-78-26.  Nonetheless, 
commentators  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  proposed  rule  change 
in  this  filing. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  del¬ 
egated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12427  Filed  5-5-78;  8:45  am] 


[8010-01] 

[FUe  No.  500-1] 

NEW  YORK,  NEW  HAVEN  8  HARTFORD 
RAILROAD  CO. 

Notico  of  Suspontion  of  Trading 

April  18. 1978. 

It  appearing  to  the  Securities  and 
Exchange  Commission  that  the  sum¬ 
mary  suspension  of  trading  in  the  se¬ 
curities  of  New  York,  New  Haven  & 
Hartford  Railroad  Co.  being  traded  on 
a  national  securities  exchange  or  oth¬ 
erwise  is  required  in  the  public  inter¬ 
est  and  for  the  protection  of  investors; 

Therefore,  pursuant  to  section  12(1i) 
of  the  Securities  Exchange  Act  of 
1934,  trading  in  such  securities  on  a 
national  securities  exchange  or  other¬ 
wise  is  suspended,  for  the  period  from 
9:30  a.m.  e.s.t.  on  April  18.  1978 
through  April  27, 1978. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12425  Filed  5-5-78;  8:45  am] 


*See  Securities  Exchange  Act  Release  No. 
14718  (May  1.  1978). 


[8010-01] 

[Release  No.  20527;  (70-6111);  (31-606)] 

NORTHERN  STATES  POWER  CO. 

Notico  of  Propotod  Acquisition  by  Exempt 

Hoiding  Company  of  Stock  of  Electric  and 

Gas  Utility  and  Appiicotion  for  Exemption 

Under  Section  3(a) 

May  1.  1978. 

Notice  is  hereby  given  that  Northern 
States  Power  Co.  (“Northern  States”), 
a  holding  company,  has  filed  an  appli¬ 
cation-declaration  on  behalf  of  itself 
and  its  subsidiaries  as  such  designating 
sections  9  and  10  of  the  Public  Utility 
Holding  Company  Act  of  1935  (“Act”) 
as  applicable  to  the  proposed  transac¬ 
tions  and  requesting  an  exemption 
under  section  3(a)(2)  of  the  Act.  All  in¬ 
terested  parties  are  referred  to  the  ap¬ 
plication-declaration  which  is  summa¬ 
rized  below  for  a  complete  statement 
of  the  pertinent  facts. 

Northern  States,  a  Miimesota  corpo¬ 
ration,  is  a  utility  company  and  also  a 
holding  company,  as  defined  in  section 
2(a)(7)  of  the  Act.  Its  wholly  owned 
subsidiary.  Northern  States  Power  Co. 
(“Wisconsin”),  is  a  Wisconsin  corpora¬ 
tion.  Northern  States  is  presently 
exempt  pursuant  to  an  order  of  this 
Commission  imder  section  3(a)(2)  of 
the  Act.  In  the  Matter  of  Northern 
States  Power  Company,  36  SEC  1 
(1954). 

Northern  States  is  engaged  predomi¬ 
nantly  in  the  generation,  transmission, 
distribution  and  sale  of  electricity  in 
the  States  of  Minnesota,  North 
Dakota,  and  South  Dakota  and  the 
distribution  and  in  the  sale  at  retail  of 
natural  gas  in  the  States  of  Minnesota 
and  North  Dakota.  Its  wholly-owned 
subsidiary,  provides  similar  utility  ser¬ 
vices  in  the  State  of  Wisconsin.  North¬ 
ern  States  has  two  wholly-owned  non¬ 
utility  subsidiaries.  Cormorant  Corp., 
a  Montana  corporation,  which  holds 
interests  in  fuel  resources,  and  United 
Power  &  Land  Co.,  a  Minnesota  corpo¬ 
ration,  which  holds  nonutility  proper¬ 
ties  of  a  relatively  nominal  value.  For 
the  year  ended  December  31,  1976, 
consolidated  operating  revenues  of 
Northern  States  and  Wisconsin  from 
electric  operations  totaled  $643.8  mil¬ 
lion  and  revenues  from  gas  operations 
totaled  $118.9  million.  On  December 
31,  1976,  Northern  States  and  Wiscon¬ 
sin  furnished  electric  service  as  an  in¬ 
tegrated  electric  utility  system  in  a 
40,000  square  mile  service  area  to 
990,000  customers  in  631  communities, 
and  gas  service  to  248,000  customers  in 
78  communities  located  in  the  same 
general  territory.  For  the  year  ended 
December  31,  1976,  the  Northern 
States  system  derived  approximately 
84  percent  of  its  operating  revenues 
from  electric  service,  15  percent  from 
gas  service  and  1  percent  from  heating 
and  telephone  service. 
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Northern  States  proposes  to  acquire 
the  shares  of  outstanding  Common 
Stock,  $10  par  value,  of  Lake  Superior 
District  Power  Co.  (“Lake  Superior”), 
a  Wisconsin  corporation,  through  an 
offer  to  stockholders  of  Lake  Superior 
to  exchange  0.48  shares  of  Northern 
States  common  stock.  $5  par  value,  for 
each  share  of  Lake  Superior  common 
stock. 

Lake  Superior  is  engaged  primarily 
in  the  generation,  transmission,  distri¬ 
bution  and  sale  of  electric  energy  and 
the  distribution  and  sale  at  retail  of 
natural  gas  service  in  northern  Wis¬ 
consin  and  the  Upper  Peninsula  of 
Michigan.  For  the  year  ended  Decem¬ 
ber  31,  1976,  operating  revenues  of 
Lake  Superior  from  electric  operations 
totaled  $18.8  million  and  revenues 
from  gas  operations  totaled  $4.2  mil¬ 
lion.  On  December  31,  1976,  Lake  Su¬ 
perior  served  a  territory  with  a  popu¬ 
lation  of  about  125,000  in  an  8,600 
square  mile  area.  It  furnished  electric 
service  to  37,000  customers  in  15  coun¬ 
ties  in  Wisconsin  and  Michigan,  gas 
service  to  about  8,000  customers  in  22 
communities  in  the  same  area,  and 
water  service  in  one  community  in 
Wisconsin.  For  the  year  ended  Decem¬ 
ber  31,  1976,  Lake  Superior  derived  ap¬ 
proximately  81.5  percent  of  its  operat¬ 
ing  revenues  from  electric  service,  18.3 
percent  from  gas  service  and  0.2  per¬ 
cent  from  water  service. 

Lake  Superior,  Northern  States  and 
Wisconsin  are  parties  with  other 
power  suppliers  to  the  Mid-Continent 
Area  Power  Pool  Agreement  piusuant 
to  which  parties  may  exchange  power 
and  energy  under  schedules  designed 
in  the  pool  agreement  for  various  pur¬ 
poses,  including  improved  operations, 
emergency  and  economy.  For  the  pur¬ 
poses  of  these  interchanges,  additional 
transmission  facilities  in  the  area  are 
available  for  interchange  among  these 
companies.  Lake  Superior’s  major  cur¬ 
rent  source  of  bulk  electric  power 
supply,  in  addition  to  its  own  genera¬ 
tion  facilities,  is  Minnesota  Power  & 
Light  Co.,  under  an  agreement  which 
expires  in  November  1980.  In  anticipa¬ 
tion  of  the.  expiration  of  that  contract. 
Lake  Superior  is  contemplating  the 
construction  of  transmission  facilities 
for  additional  interconnections  with 
major  bulk  transmission  facilities  in 
northern  and  central  Wisconsin.  Lake 
Superior.  Northern  States,  Wisconsin 
and  other  utilities  in  the  area  have 
agreed  to  the  joint  ownership  of  a  nu¬ 
clear  generating  plant  to  be  located  in 
the  central  portion  of  the  state  near 
Durand,  Wis.  Lake  Superior  and  other 
power  suppliers,  in  response  to  invita¬ 
tions  by  Northern  States,  have  also 
been  reviewing  the  possibility  of  join¬ 
ing  with  Northern  States  in  the  joint 
ownership  of  other  planned  genera¬ 
tion  units.  It  is  stated  that  the  inclu¬ 
sion  of  Lake  Superior  in  the  Northern 
States  system  will  provide  improved 


coordination  of  planning,  construction 
and  maintenance  of  electric  facilities 
and  a  reduction  in  administrative  costs 
associated  with  generation  and  trans¬ 
mission  facilities. 

Northern  States  and  Lake  Superior 
have  entered  into  an  Agreement  dated 
December  29,  1977  (the  “Agreement”) 
setting  forth  the  terms  and  conditions 
of  the  proposed  exchange  offer.  It  pro¬ 
vides  that  the  exchange  offer  will  be 
made  during  an  initial  period  of  ap¬ 
proximately  30  days,  subject  to  exten¬ 
sion  by  Northern  States  for  an  addi¬ 
tional  period  or  periods.  Northern 
States  will  not  extend  the  exchange 
offer  beyond  60  days  from  the  initial 
date  without  approval  by  the  Commis¬ 
sion.  The  deposits  of  shares  of  Lake 
Superior  Common  Stock  will  be  irrevo¬ 
cable  during  the  initial  period  and  any 
authorized  extension  or  extensions 
thereof.  Northern  States  will  declare 
the  exchange  offer  effective  when 
shares  of  Lake  Superior  Common 
Stock  equal  to  80  percent  of  all  of  the 
voting  securities  of  all  Lake  Superior 
stock  outstanding  are  tendered  prior 
to  the  expiration  of  the  offer  period 
and  if  all  other  conditions  of  the  pro¬ 
posed  exchange  have  been  met.  The 
offer  is  also  subject  to  other  condi¬ 
tions,  among  them,  a  favorable  tax 
ruling  and  all  regulatory  approvals. 

Northern  States  recognizes  that  if  it 
does  not  acquire  all  of  the  outstanding 
common  stock  of  Lake  Superior  the  re¬ 
sulting  publicly-held  minority  interest 
in  such  stock  will  create  an  unduly  or 
unnecessarily  complicated  corporate 
structure  or  an  inequitable  distribu¬ 
tion  of  voting  power,  contrary  to  the 
standards  of  section  11(b)(2)  of  the 
Act.  Therefore,  if  less  than  all  shares 
of  Lake  Superior  common  stock  are  ac¬ 
quired  pursuant  to  the  exchange  offer. 
Northern  States  will  register  with  the 
Commission  in  accordance  with  Sec¬ 
tion  5(a)  of  the  Act  for  the  limited 
purpose  of  promptly  submitting  a  plan 
to  eliminate  the  minority  publicly- 
held  shares  of  Lake  Superior  common 
stock  through  an  exchange  for  North¬ 
ern  States  Common  Stock. 

Northern  States  represents  that  it 
intends  to  operate  Lake  Superior  as  a 
separate  unit,  and  that  it  is  its  present 
intention  to  retain  all  personnel  cur¬ 
rently  employed  by  Lake  Superior. 
Northern  States  expects  that  substan¬ 
tially  all  officers  and  all  but  one  of  the 
directors  of  Lake  Superior  will  remain 
in  their  current  positions. 

A  statement  of  the  fees  and  ex¬ 
penses  to  be  incurred  in  connection 
with  the  proposed  transactions  will  be 
filed  by  amendment.  The  Minnesota 
Public  Service  Commission  has  juris¬ 
diction  over  Northern  States’  capital 
structure,  including  approval  of  the  is¬ 
suance  of  Northern  States  securities 
required  for  the  acquisition.  No  other 
State  or  Federal  commission  other 
than  this  Commission  has  jurisdiction 
over  the  proposed  transaction. 


Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
May  25, 1978,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stat¬ 
ing  the  nature  of  his  interest,  the  rea¬ 
sons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  applica¬ 
tion-declaration  which  he  disires  to 
controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re¬ 
quest  should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of 
such  request  should  be  served  person¬ 
ally  or  by  mail  upon  the  applicant-de¬ 
clarant  at  the  above-stated  address, 
and  proof  of  service  (by  affidavit  or,  in 
case  of  an  attorney  at  law,  by  certifi¬ 
cate)  should  be  filed  with  the  request. 
At  any  time  after  said  date,  the  appli¬ 
cation-declaration.  as  filed  or  as  it  may 
be  amended,  may  be  granted  and  per¬ 
mitted  to  become  effective  as  provided 
in  rule  23  of  the  General  Rules  and 
Regulations  promulgated  under  the 
Act.  or  the  commission  may  grant  ex¬ 
emption  from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap¬ 
propriate.  Persons  who  request  a  hear¬ 
ing  or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  or 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-12428  Filed  5-5-78;  8:45  am] 

[8025-^01] 

SMALL  BUSINESS  ADMINISTRATION 
PRIVACY  ACT  OF  1974 
ReviMd  System  of  Records 

In  43  FR  8605  (March  2.  1978)  a 
notice  of  a  proposed  revised  system  of 
records  was  published.  Any  person  in¬ 
terested  in  commenting  on  the  pro¬ 
posed  revision  was  given  30  days  to 
submit  comments  in  writing. 

Since  no  comments  were  received, 
this  system  of  records  is  submitted 
herewith  as  the  Agency’s  official 
system  and  is  effective  May  3,  1978. 

A.  Vernon  Weaver, 
Administrator. 

SBA285 

System  name: 

Official  Travel  Files-SBA285. 
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System  location: 

Central  Office,  at  address  listed  in 
Appendix  A,  Federal  Records  Centers, 
at  addresses  listed  in  Appendix  B.  * 

Categories  of  individuals  covered  by  the 
system: 

SBA  employees. 

Categories  of  records  in  the  system: 

Files  include  Travel  Voucher  and 
Applications  for  Advance  of  Funds 
submitted  by  each  employee. 

Authority  for  maintenance  of  the  system: 
5  U.S.C.  301,  44  U.S.C.  3101. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

Records  are  reviewed  by  the  General 
Accounting  Office  in  the  course  of  an 
audit  of  the  Agency. 

In  the  event  that  a  system  of  records 
maintained  by  this  Agency  to  carry 
out  its  functions  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulatory  rule  or  order  issued  pursu¬ 
ant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  Federal.  State,  local 
or  foreign,  charged  with  the  responsi¬ 
bility  of  investigation  or  prosecution 
of  such  violation  or  charged  with  en¬ 
forcement  or  implementing  the  stat¬ 
ute,  rule,  regulation  or  order  issued 
pursuant  thereto. 

Storage: 

Records  are  kept  in  file  folders. 
Retrievability: 

Records  are  indexed  by  employee 
name  and  social  security  number. 

Safeguards: 

Access  to  and  use  of  these  records 
are  limited  to  those  persons  whose  of¬ 
ficial  duties  require  such  access.  Per¬ 
sonnel  screening  is  utilized  to  prevent 
unauthorized  disclosure. 

Retention  and  disposal: 

Records  are  maintained  for  two 
years  after  the  end  of  a  fiscal  year,  or 
until  a  GAO  audit.  Records  are  then 
transferred  to  '  a  Federal  Records 
Center,  where  they  will  be  disposed  of 
10  years  after  the  end  of  the  fiscal 
year  in  which  the  records  w'ere  com¬ 
piled. 

Systems  manager(s)  and  address: 

Privacy  Act  Officer.  See  Appendix  A 
for  address. 


‘Referenced  appendixes  A  and  B  are  in¬ 
cluded  in  42  FR  48794. 


NOTICES 

Notification  procedures: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  him  or  her  by  addressing 
a  request  in  person  or  in  writing  to  the 
Privacy  Act  Officer,  at  the  address 
contained  in  Appendix  A. 

Record  access  procedures: 

In  response  to  a  request  by  an  indi¬ 
vidual  to  determine  whether  the 
system  contains  a  record  pertaining  to 
him  or  her,  the  Privacy  Act  Officer 
will  set  forth  the  procedures  for  gain¬ 
ing  access  to  these  records.  If  there  is 
no  record  of  the  individual,  he  or  she 
will  be  so  advises. 

Disclosure  may  be  made  to  a  Con¬ 
gressional  office  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

Contesting  record  procedures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  rquest  to 
the  official  listed  in  the  above  para¬ 
graph,  stating  the  reasons  for  contest¬ 
ing  it  and  the  proposed  amendment  to 
the  information  sought. 

Record  source  categories: 

Travel  Vouchers  and  Applications 
for  Advance  of  Funds  submitted  by 
employees. 

[PR  Doc.  78-12437  Filed  5-5-78;  8:45  ami 


[1505-01] 

[Declaration  of  Disaster  Loan  Area  No. 

1459] 

IDAHO 

Declaration  of  Loan  Ditotter  Area 

Correction 

In  the  Federal  Register  for 
Monday,  May  1,  1978,  the  date,  signa¬ 
ture  and  file  line  for  the  document 
above  was  inadvertently  published  on 
page  18611  of  that  issue  and  should  be 
transferred  to  page  18617  where  the 
document  above  appears.  The  follow¬ 
ing  information  should  be  added; 

“Dated:  April  21.  1978. 

A.  Vernon  Weaver, 
Administrator. 

[FR  Doc.  78-11370  Filed  4-28-78;  8:45  am]” 


[4710-07] 

DEPARTMENT  OF  STATE 

[Public  Notice  CM-8/55] 

SHIPPING  COORDINATING  COMMIHEE, 
COMMIHEE  ON  OCEAN  DUMPING 

Maafing 

The  Committee  on  Ocean  Dumping, 
a  subcommittee  of  the  Shipping  Co- 


19745 

ordinating  Committee,  will  hold  an 
open  meeting  at  10  a.m.  on  Tuesday, 
June  6,  1978,  in  the  Administrator’s 
Conference  Room,  11th  floor.  West 
Tower,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washing¬ 
ton,  D.C. 

The  meeting  will  review  United 
States  preparations  for  the  following 
three  intersessional  meetings  to  be 
held  in  London; 

June  21-23— Joint  Ad  Hoc  Group  on  Incin¬ 
eration  at  Sea; 

June  26-30— Ad  Hoc  Scientific  Group  on 
Ocean  Dumping;  and 

June  26-30— Ad  Hoc  Group  of  Legsd  Experts 
on  Dumping. 

Requests  for  further  information 
should  be  directed  to  Mrs.  Norma 
Hughes,  Oil  and  Special  Materials 
Control  Division  (WH-548),  Environ¬ 
mental  Protection  Agency,  Washing¬ 
ton,  D.C.  20460.  Mrs.  Hughes  may  be 
reached  by  telephone  on  202-245-3051. 

The  Chairman  will  entertain  com¬ 
ments  from  the  public  as  time  permits. 

Dated:  April  27,  1978. 

Richard  K.  Bank, 
Chairman,  Shipping  Coordinating 

•  Committee. 
[FR  Doc.  78-12388  Filed  5-5-78;  8:45  am] 


[4710-08] 

[Public  Notice  CM-8/56] 

STUDY  GROUP  1  OF  THE  U.S.  ORGANIZATION 
FOR  THE  INTERNATIONAL  TELEGRAPH  AND 
TELEPHONE  CONSULTATIVE  COMMITTEE 
(CCin) 

Meeting 

The  Department  of  State  announces 
that  Study  Group  1  of  the  U.S.  CCITT 
National  Committee  will  meet  on  June 
1,  1978,  at  10  a.m.  in  Room  511  of  the 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington,  D.C. 
This  Study  Group  deals  with  U.S. 
Government  regulatory  aspects  of  in¬ 
ternational  telegraph  imd  telephone 
operations  and  tariffs. 

The  Committee  will  discuss  interna¬ 
tional  telecommunications  questions 
relating  to  telegraph  and  telex  ser¬ 
vices,  and  maritime  services,  in  order 
to  develop  U.S.  positions  to  be  taken 
at  an  international  CCITT  Study 
Group  I  meeting  to  be  held  in  June 
1978,  in  Munich,  Germany. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the  dis¬ 
cussion  subject  to  instructions  of  the 
Chairman.  Admittance  of  public  mem¬ 
bers  will  be  limited  to  the  seating 
available. 

Dated;  April  28,  1978. 

Arthur  L.  Freeman, 
Chairman,  U.S.  CCITT 
National  Committee. 
[FR  Doc.  78-12387  Filed  5-5-78;  8:45  am] 
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[4710-07] 

ADVISORY  COMMITTEE  ON  THE  1979  WORLD 
ADMINISTRATIVE  RADIO  CONFERENCE 

Ettoblishmcnt  of  on  Advisory  Committoo 

In  accordance  with  Pub.  K  92-463 
the  Department  of  State  has  request¬ 
ed  and  received  iqjproval  from  the 
General  Services  AdiWistration  to  es¬ 
tablish  an  Advisory  Committee  on  the 
1979  World  Administrative  Radio  Con¬ 
ference  (WARC),  it  having  been  deter¬ 
mined  that  the  establishment  of  the 
Committee  would  be  in  the  public  in¬ 
terest  in  connection  with  the  perform¬ 
ance  of  duties  imposed  on  the  Depart¬ 
ment  by  law. 

The  United  States  has  a  substantial 
interest  in  the  outcome  of  the  1979 
WARC.  The  Department  of  State  has 
formed  an  initial  delegation  group  to 
the  1979  WARC  made  up  of  Govern¬ 
ment  experts.  The- initial  delegation 
group  will  later  be  expanded  to  in¬ 
clude  persons  from  the  private  sector. 
Given  the  diverse  and  technical  issues 
to  be  addressed,  the  Department  will 
need  not  only  the  expertise  available 
from  Government  officials  but  also 
substantial  advice  from  the  private 
sector. 

The  Committee  will  have  a  broad 
and  balanced  membership,  and  will  in¬ 
clude  representatives  of  industry, 
public  interest  groups  and  others  with 
an  interest  in  the  WARC. 

The  Committee  will  assist  in  the  for¬ 
mulation  of  positions  for  the  Confer¬ 
ence.  It  will  report  to  its  Chairman, 
who  also  serves  as  Chairman  of  the 
U.S.  Delegation  to  the  WARC;  on  oc¬ 
casion  it  will  consult  with  the  Delega¬ 
tion  itself. 

The  Committee  will  terminate  not 
later  than  December  15, 1979. 

In  accordance  with  section  6  of  OMB 
Circular  No.  A-63  (Revised),  the  Com¬ 
mittee  Management  Officer,  General 
Services  Administration,  has  waived 
the  requirement  for  a  15-day  interval 
between  the  publication  of  this  Notice 
and  the  filing  of  the  Committee’s 
Charter.  The  Committee  will  become 
effective  on  May  10, 1978. 

A  copy  of  the  Charter  of  the  Adviso¬ 
ry  Committee  on  the  1979  World  Ad¬ 
ministrative  Radio  Conference  will  be 
deposited  with  the  Library  of  Con¬ 
gress  (Federal  Advisory  Committee 
Desk,  Federal  Documents  Section,  Ex¬ 
change  and  Gifts  Division).  Washing¬ 
ton,  D.C. 

Dated;  May  3, 1978. 

Gordon  L.  Huffcutt, 
Acting  Executive 
Secretary,  Ad  Interim. 

(FR  Doc.  78-12436  Piled  5-5-78;  8:45  am] 


[4710-02] 

Agency  for  Intomationol  Dovolepmont 
HOUSING  GUARANTIES 
FroocripNon  of  Rato 

Pursuant  to  section  223(f)  of  the 
Foreign  Assistance  Act  of  1961  as 
amended  ("the  Act”),  contracts  of 
guaranty  to  be  entered  into  for  loan 
investments  in  housing  under  section 
221  and  section  222  of  the  Act  will  be 
subject  to  the  following  restriction; 

The  maximum  allowable  rate  of  In¬ 
terest  to  an  eligible  U.S.  Investor  shall 
not  be  in  excess  of  1  percent  (1%)  per 
annum  above  the  current  rate  of  inter¬ 
est  applicable  to  housing  mortgages  in¬ 
sured  by  the  Department  of  Housing 
and  Urban  Development  that  is  in 
effect  at  the  time  AID  approves  the 
borrower’s  selection  of  an  investor’s 
proposal. 

This  prescription  of  rate  is  effective 
as  of  April  11.  1978,  the  date  approved 
by  Mr.  Sander  Levin,  Assistant  Admin¬ 
istrator,  Bureau  for  Development  Sup¬ 
port. 

Dated;  AprU  26, 1978. 

Peter  Kim, 

Director,  Office  of  Housing. 

tPR  Doc.  78-12379  PUed  5-5-78;  8:45  am] 


[4910-14] 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  78-64] 

BLACKWATER  RIVER  IN  SEABROOK,  N.H. 

Fropotad  Afflendmant  of  a  Farmit  to  Modify  a 
Bridgo  Across 

The  Commandant  has  authorized  a 
public  hearing  to  be  held  by  the  Com¬ 
mander,  First  Coast  Guard  District,  at 
Seabrook  Town  Building,  on  Collins 
Street.  Seabrook,  N.H.,  Jime  8,  1978, 
at  7  p.m.  The  purpose  of  the  hearing  is 
to  consider  the  permit  application 
from  Frank  W.  Hake,  Inc.,  to  reinforce 
the  New  Hampshire  Route  286  high¬ 
way  bridge  across  the  Blackwater 
River,  at  Seabrook,  N.H.,  for  approxi¬ 
mately  five  years. 

This  reinforcement  is  deemed  neces¬ 
sary  to  increase  the  load  bearing  ca¬ 
pacity  to  accommodate  extraordinarily 
heavy  vehicles  transporting  compo¬ 
nents  of  the  Seabrook  Nuclear 
Powered  Electric  Generating  Plant 
now  under  construction  at  Seabrook. 

N. H.  The  reinforcement  of  the  bridge 
will  be  accomplished  by  placing  steel 
beams  under  the  beams  presently  sup¬ 
porting  the  bridge  surface.  The  steel 
beams  will  reduce  the  vertical  clear¬ 
ance  under  the  bridge  from  4  feet  to 

O. 5  feet  (MHW)  and  9  feet  (MLW). 
The  determination  of  whether  a  Coast 
Guard  bridge  permit  will  be  issued 


must  rest  primarily  on  the  project’s 
impact  on  navigation  and  the  environ¬ 
ment.  Bridge  permit  actions,  such  as 
approval  of  minor  modifications 
having  no  significant  forseeable  im¬ 
pacts  on  navigation  and  the  environ¬ 
ment,  under  consideration  by  the 
Coast  Guard  are  classified  as  non¬ 
major  federal  actions  for  the  purposes 
of  the  National  Environmental  Policy 
Act  of  1969.  Under  criteria  published 
by  the  Coast  Guard  in  the  Federal 
Register,  Volume  41,  No.  128,  July  1, 
1976,  this  proposal  has  been  tentative¬ 
ly  classified  as  a  non-major  federal 
action.  It  appears  that  the  decision  on 
this  permit  application  will  not  alter 
the  planned  construction  of  the  power 
plant. 

The  Nuclear  Regulatory  Commission 
is  the  lead  Federal  agency  for  prepara¬ 
tion  of  the  Environmental  Impact 
Statement  (EIS)  for  the  power  plant. 
The  EIS  is  required  by  the  National 
Environmental  Policy  Act.  An  EIS  was 
filed  with  the  Council  on  Environmen¬ 
tal  Quality  in  December  1974. 

Preliminary  Information  indicates 
that  an  alternative  route  is  available. 
Comments  on  the  feasibility  of  using 
an  alternative  route  are  desired. 

The  hearing  will  be  informal.  A 
Coast  Guard  representative  will  pre¬ 
side  at  the  hearing,  make  a  brief  open¬ 
ing  statement,  and  announce  the  pro¬ 
cedures  to  be  followed  at  the  hearing. 
Each  person  who  wishes  to  make  an 
oral  statement  should  notify  the  Com¬ 
mander  (obr).  First  Coast  Guard  Dis¬ 
trict,  150  Causeway  Street,  Boston. 
Mass.  02114,  by  June  2.  1978.  Such  no¬ 
tification  should  include  the  approxi¬ 
mate  time  required  to  make  the  pres¬ 
entation.  Comments  previously  sub¬ 
mitted  are  a  matter  of  record  and  need 
not  be  resubmitted  at  the  hearing. 
Speakers  are  encouraged  to  provide 
written  copies  of  their  oral  statements 
to  the  hearing  officer  at  the  time  of 
the  hearing.  ’Those  wishing  to  make 
written  comments  only  may  submit 
those  comments  at  the  hearing,  or  to 
the  Commander  (obr).  First  Coast 
Guard  District.  Comments  must  be  re¬ 
ceived  by  June  19,  1978.  Written  com¬ 
ments  will  be  available  for  public  in¬ 
spection  in  the  office  of  the  Com¬ 
mander  (obr).  First  Coast  Guard  Dis¬ 
trict.  A  transcript  of  the  hearing  will 
also  be  available  for  inspection  ap¬ 
proximately  30  days  after  the  hearing. 

All  comments,  oral  and  written,  will 
be  considered  before  a  final  determi¬ 
nation  is  made  of  the  subject  applica¬ 
tion  by  the  Commandant,  U.S.  Coast 
Guard.  Washington,  D.C.  20590. 

(Section  502,  60  Stat.  847,  as  amended:  33 
U.S.C.  525,  49  U.S.C.  1655(gK6Kc);  49  CPR 
1.46(cK10).) 

F.  P.  Schubert, 

Captain,  U.S.  Coast  Guard, 
Acting  Chief,  Office  of  Marine 
Environment  and  Systems. 

[PR  Doc.  78-12449  Piled  5-5-78;  8:45  am] 
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[4910-13] 

Ftdarol  Aviotion  AdministroNon 

tADIO  TECHNICAL  COMMISSION  FOR  AERO¬ 
NAUTICS  (RTCA)  SEPARATION  STUDY 

REVIEW  GROUP 

Nolle*  of  Mooting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  the 
RTCA  Separation  Study  Review 
Group  to  be  held  May  31  and  June  1. 
1978,  RTCA  Conference  Room  261, 
1717  H  Street  NW.,  Washington,  D.C., 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  Comments;  (2) 
Approval  of  Minutes  of  Second  Meet¬ 
ing  held  November  1-2,  1977;  (3) 
Status  Report  on  FAA  Separation/ 
Navigation  Standards  Program;  (4) 
Report  of  Actions  Resulting  from 
second  Meeting;  (5)  Preliminary 
Report  and  Discussion  on  Initial 
Flight  Inspection  Test  Results;  (6)  Dis¬ 
cussion  of  Preliminary  Data  Collected 
on  performance  on  VOR  Routes  in 
Cleveland,  Memphis,  and  Albuquer¬ 
que;  (7)  Discussion  of  Progress  on 
Data  Analysis  Methods;  and  (8)  Gen¬ 
eral  Discussion. 

Attendance  is  open  to  the  interested 
public  but,  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present 
oral  statements  at  the  meeting.  Per¬ 
sons  wishing  to  attend  and  persons 
wishing  to  present  oral  statements 
should  notify,  not  later  than  the  day 
before  the  meeting,  and  information 
may  be  obtained  from.  RTCA  Secre- 
Uriat,  1717  H  Street  NW.,  Washing¬ 
ton.  D.C.  20006,  202-296-0484.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  D.C.,  on  May 
1,  1978. 

Karl  F.  Bierach, 
Designated  Officer. 

[FR  I>oc.  78-12417  Piled  5-5-78;  8:45  am] 


[1505-01] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  32TA] 

MOTOR  CARRIER  TEMPORARY  AUTHORITY 
APPUCATIONS 

Correction 

In  FR  Doc.  78-7327,  appearing  at 
page  11641  in  the  issue  for  Monday, 
March  20,  1978;  on  page  11645,  third 
column,  second  line  from  top,  the 
word  “common"  should  read  “con¬ 
tract"  in  reference  to  Motor  Carrier 
No.  144259TA. 


[1505-01] 

[Notice  No.  35TA] 

MOTOR  CARRIER  TEMPORARY  AUTHORITY 
APPLICATIONS 

Correction 

In  FR  Doc.  78-7746>  appearing  at 
page  12170  in  the  issue  for  Thursday, 
March  23.  1978;  on  page  12173,  third 
column,  eighth  line  of  No.  MC  143378 
(Sub-No.  5TA),  the  word  “contract” 
should  read  “common". 


[1505-01] 

[Notice  No.  60] 

MOTOR  CARRIER  TEMPORARY  AUTHORITY 
APPLICATIONS 

Correction 

In  FR  Doc.  78-10848,  appearing  at 
page  17093  in  the  issue  for  Friday, 
April  21,  1978;  on  page  17094,  second 
column,  “No.  MC  94265  (Sub-No. 
246TA)’’  should  read  “No.  MC  94265 
(Sub-No.  246TA)’’. 


[7035-01] 

[Notice  No.  654] 

ASSIGNMENT  OF  HEARINGS 

May  3,  1978. 

Cases  assigned  for  hearing,  post¬ 
ponement,  cancellation  or  oral  argu¬ 
ment  appear  below  and  will  be  pub¬ 
lished  only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Conunission.  An 
attempt  will  be  made  to  publish  no¬ 
tices  of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can¬ 
cellation  or  postponements  of  hearings 
in  which  they  are  interested. 

AB  1  (Sub-No.  57),  Chicago  and  North  West¬ 
ern  Transportation  Co.  Abandonment  Be¬ 
tween  Lake  Crystal  and  Winnebago  in 
Blue  Earth  and  Faribault  Counties,  MN,  is 
now  assigned  for  hearing  July  10,  1978  (1 
week)  at  Winnebago,  MN,  at  a  location  to 
be  later  designated. 

AB  7  (Sub-No.  43),  Chicago,  Milwaukee,  St. 
Paul  &  Pacific  Railroad  Co.  Abandonment 
near  Paralta  and  Hopklnton,  In  Linn, 
Jones,  and  Delaware  Counties,  lA,  is  now 
assigned  for  hearing  July  17,  1978  (1 
week)  at  Anamosa,  lA.  at  a  location  to  be 
later  designated. 

MC  113651  (Sub-No.  244),  Indiana  Refriger¬ 
ated  Lines.  Inc.,  now  assigned  May  22, 
1978  at  New  York.  NY,  wUl  be  held  in 
Room  E-2222,  26  Federal  Plaza,  Federal 
Building. 

AB  55  (Sub-No.  15),  Seaboard  Coast  Line 
Railroad  Co.  Abandonment  near  Tunis, 
NC  and  Numey,  VA,  in  Oates  and  Hert¬ 
ford  Couiilies,  NC  and  the  City  of  Suffolk, 


VA.  now  assigned  June  5,  1978  at  Gates, 
NC,  is  postponed  and  reassigned  to  Jime  6, 
1978  (4  days)  at  the  Oates  County  New 
Courthouse,  Oatesvllle,  NC. 

MC  82492  (Sub-No.  145),  Michigan  &  Ne¬ 
braska  Transit  Co.,  Inc.,  now  assigned 
July  10,  1978  at  Washington,  DC,  is  post¬ 
poned  indefinitely. 

H.  G.  Homme,  Jr., 
Acting  Secretary. 
[FR  Doc.  78-12468  Filed  5-5-78;  8:45  am] 


[7035-01]  • 

'  [Notice  No.  655] 

ASSIGNMENT  OF  HEARINGS 
Corroctlon 

May  3, 1978. 

Cases  assigned  for  hearing,  post¬ 
ponement,  cancellation  or  oral  argu¬ 
ment  appear  below  and  will  be  pub¬ 
lished  only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  no¬ 
tices  of  cancellation  of  hearings  as 
promptly  as  possible,  but  interested 
parties  should  take  appropriate  steps 
to  insure  that  they  are  notified  of  can¬ 
cellation  or  postponements  of  hearings 
in  which  they  are  interested. 

Correction 

MC  143945  (Sub-No.  3),  Artransport,  Inc., 
was  incorrectly  shown  in  the  Federal  Reg¬ 
ister  of  May  1,  1978  as  assigned  for  hear¬ 
ing  on  June  26,  1978.  This  information 
was  published  in  error.  However.  MC 
143945  (Sub-No.  3).  Artransport,  Inc.  is 
now  assigned  for  prehearing  conference 
on  May  31.  1978  at  the  Offices  of  the  In¬ 
terstate  Commerce  Commission.  Washing¬ 
ton,  D.C. 

H.  G.  Homme,  Jr., 
Acting  Secretary. 
[FR  Doc.  78-12467  Filed  5-5-78;  8:45  am] 


[7035-01] 

[Ex  Parte  No.  241;  30th  Rev.  Exemption  No. 

12] 

EXEMPTION  UNDER  MANDATORY  CAR 
SERVICE  RULES 

It  appearing.  That  the  railroads 
named  herein  own  numerous  plain 
boxcars;  that  imder  present  conditions 
there  is  virtually  no  demand  for  these 
cars  on  the  lines  of  the  car  owners; 
that  return  of  these  cars  to  the  car 
owners  would  result  in  their  being 
stored  idle  on  these  lines;  that  such 
cars  can  be  used  by  other  carriers  for 
transporting  traffic  offered  for  ship¬ 
ment  to  points  remote  from  the  car 
owners;  and  that  compliance  with  Car 
Service  Rules  1  and  2  prevents  such 
use  of  plain  boxcars  owned  by  the  rail¬ 
roads  listed  herein,  resulting  in  unnec¬ 
essary  loss  of  utilization  of  such  cars. 
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It  is  ordered.  That,  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19,  plain  boxcars  described  in  the 
Official  Railway  Equipment  Register, 
ICC-RER  No.  407,  issued  by  W.  J. 
Trezse,  or  successive  issues  thereof,  as 
having  mechanical  designation  “XM”, 
and  bearing  reporting  marks  assigned 
to  the  railroads  named  below,  shall  be 
exempt  from  the  provisions  of  Car 
Service  Rules  1(a),  2(a),  and  2(b).  (See 
note.) 

Atlantic  &  Western  Railway,  Reporting 
Marks:  ATW. 

Chicago  &  Illinois  Midland  Railway  Co.,  Re¬ 
porting  Marks:  CIM. 

Fonda,  Johnstown  &  Gloversville  Railroad 
Co.,  Reporting  Marks:  FJO. 

Hartford  and  Slocomb  Railroad  Co.,  Report¬ 
ing  Marks:  HS. 

•Hillsdale  County  Railway  Co.  Inc.,  Report¬ 
ing  Marks:  HCRC. 

Lackawaxen  &  Stourbridge  Railroad  Corp., 
Reporting  Marks:  LASB. 

Louisiana  Midland  Railway  Co.,  Reporting 
Marks:  LOAM. 

Maryland  &  Pennsylvania  Railroad  Co.,  Re¬ 
porting  Marks:  MPA. 

Pickens  Railroad  Co.,  Reporting  Marks: 
PICK. 

Roscoe,  Snyder  &  Pacific  Railway  Co.,  Re¬ 
porting  Marks:  RSP. 

Wellsville,  Addison  &  Galeton  Railroad 
Corp.,  Reporting  Marks:  WAG. 

Note.— Does  not  include  boxcars  with  me¬ 
chanical  designation  “XMI.” 

Effective  April  30,  1978,  and  continu¬ 
ing  in  effect  until  further  order  of  this 
Commission. 

Issued  at  Washington,  D.C.,  April  27, 
1978. 

Interstate  Commerce 
Commission, 

Joel  E.  Burns, 

Agent 

IFR  Doc.  78-12471  FUed  5-5-78;  8:45  am) 

[7035-01] 

[Ex.  Parte  No.  241;  Rev.  Exemption  No.  148] 

CHICA(K>,  MILWAUKEE,  ST.  PAUL  A  PACIFIC 
RAILROAD  CO. 

Exemption  Under  Mandatory  Car  Service  Rules 

It  appearing.  That  there  is  an  emer¬ 
gency  movement  of  military  supplies 
from  Crane,  Ind.,  to  Earle,  N.J.;  that 
the  originating  carrier  has  insufficient 
system  cars  of  suitable  dimensions  im¬ 
mediately  available  for  loading  with 
this  traffic;  that  sufficient  cars  of 
other  ownerships  having  suitable  di¬ 
mensions  are  available  on  the  lines  of 
the  originating  carrier  and  on  its  con¬ 
nections  and  that  compliance  with  Car 
Service  Rules  1  and  2  would  prevent 
the  timely  assembly  and  use  of  such 
cars. 

It  is  ordered.  That  pursuant  to  the 
authority  vested  in  me  by  Car  Service 
Rule  19,  the  Car  Service  Division  of 

*Addition. 


the  Association  of  American  Railroads 
is  authorized  to  direct  the  movement 
to  the  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railroad  Co.  (Milwaukee),  the 
railroads  designated  by  the  Car  Serv¬ 
ice  Division  are  authorized  to  move  to, 
and  the  Milwaukee  is  authorized  to 
accept,  assemble,  and  load  not  to 
exceed  175  empty  plain  boxcars  with 
military  supplies  from  Crane,  Ind.,  to 
Earle,  N.J.,  regardless  of  the  provi¬ 
sions  of  Car  Service  Rules  1  and  2. 

It  is  further  ordered.  That  this  ex¬ 
emption  shall  constitute  a  modifica¬ 
tion  of  the  provisions  of  section 

(a)(2)(ii)  of  Service  Order  No.  1309, 
and  of  all  provisions  of  Revised  Serv¬ 
ice  Order  No.  1301  and  of  Service 
Order  No.  1306. 

Effective  April  25, 1978. 

Expires  May  31,  1978. 

Issued  at  Washington,  D.C.,  April  21, 
1974. 

Interstate  Commerce 
Commission, 

Robert  S.  Turkington, 

Agent 

[FR  Doc.  78-12472  FUed  5-5-78;  8:45  am) 


[7035-01] 

[Corrected  S.O.  No.  1304;  Exception  No.  4) 

CHICAGO,  MILWAUKEE,  ST.  PAUL  «  PACIFIC 
RAILROAD  CO. 

Granting  of  Exception 

Exception  under  section  (a),  para¬ 
graph  (6),  corrected  Service  Order  No. 
1304. 

The  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railroad  Co.  (Milw),  has  been 
using  eighteen  (18)  Jumbo  covered 
hoppers  supplied  by  another  railroad 
in  imit-grain  service.  These  cars  have 
been  recalled  by  the  car  owners  be¬ 
cause  of  increased  demands  for  cars  by 
its  shippers,  the  Milw  has  requested 
authority  to  substitute  eighteen  (18) 
of  its  own  cars  for  the  foreign  cars  or¬ 
dered  home  in  order  to  continue  pro¬ 
viding  the  present  level  of  unit-grain 
services  to  the  users  of  such  trains. 
The  addition  of  these  eighteen  cars 
will  increase  Milw’s  ratio  of  cars  in 
unit-grain-train  service  from  its  re¬ 
ported  level  of  11.6  percent  of  owner¬ 
ship  to  12.2  percent  of  ownership,  a 
ratio  substantially  below  the  20.0  per¬ 
cent  level  permit^  by  the  order. 

It  is  ordered.  That,  pursuant  to  the 
authority  vested  in  the  Railroad  Serv¬ 
ice  Board  by  section  (a)(6)  of  Correct¬ 
ed  Service  No.  1304,  the  Chicago,  Mil¬ 
waukee,  St.  Paul  &  Pacific  Railroad 
Co.  is  authorized  to  operate  eighteen 
(18)  additional  jumbo  covered  hopper 
cars  in  unit-grain-train  service  to  re¬ 
place  a  like  number  of  foreign  cars 
withdrawn  by  the  car  ower  regardless 
of  the  provisions  of  section  (a)(5)  of 
the  order. 

Effective  April  18, 1978. 


Issued  at  Washington,  D.C.,  April  18, 
1978. 

Joel  E.  Burns, 
Chairman, 

Railroad  Service  Board. 
[FR  Doc.  78-12474  Filed  5-5-78;  8:45  ami 


[7035-01] 

[Corrected  I.C.C.  Order  No.  54  Under  R.S.O. 

No.  1252) 

CHICAGO,  ST.  PAUL  AND  PACIFIC  RAILROAD 
CO. 

Rarouting  of  Traffic 

In  the  opinion  of  Robert  S.  Turking¬ 
ton,  Agent,  the  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Co.  is 
unable  to  transport  promptly  all  traf¬ 
fic  offered  for  movement  over  its  lines 
between  Savanna,  Ill.,  and  Kansas 
City,  Mo.,  because  of  track  conditions 
and  shortages  of  locomotives. 

It  is  ordered.  That: 

(a)  Rerouting  traffic.  The  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Rail¬ 
road  Co.  being  unable  to  transport 
promptly  all  traffic  offered  for  move¬ 
ment  over  its  lines  between  Savanna, 
Ill.,  and  Kansas  City,  Mo.,  because  of 
track  conditions  and  shortages  of  loco¬ 
motives  that  line  is  authorized  to 
divert  or  reroute  such  traffic  via  any 
available  route  to  expedite  the  move¬ 
ment.  Traffic  necessarily  diverted  by 
authority  of  this  order  shall  be  rerout¬ 
ed  so  as  to  preserve  as  nearly  as  possi¬ 
ble  the  participation  and  revenues  of 
other  carriers  provided  in  the  original 
routing. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  rerouting 
cars  in  accordance  with  this  order 
shall  receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
diverted  or  rerouted,  before  the  rer¬ 
outing  or  diversion  is  ordered. 

(c)  Notification  to  shippers.  Each 
carrier  rerouting  cars  in  accordance 
with  this  order,  shall  notify  each  ship¬ 
per  at  the  time  each  shipment  is  rer¬ 
outed  or  diverted  and  shall  furnish  to 
such  shipper  the  new  routing  provided 
under  this  order. 

(d)  Inasmuch  as  the  diversion  or  rer¬ 
outing  of  traffic  is  deemed  to  be  due  to 
carrier  disability,  the  rates  applicable 
to  traffic  diverted  or  rerouted  by  said 
Agent  shall  be  the  rates  which  were 
applicable  at  the  time  of  shipment  on 
the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  pro¬ 
vided  for  in  this  order,  the  common 
carriers  Involved  shall  proceed  even 
though  no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to 
said  traffic.  Divisions  shall  be  during 
the  time  this  order  remains  in  force, 
those  volimtarily  agreed  upon  by  and 
between  said  carriers;  or  upon  failure 


FEDERAL  REGISTER,  VOL  43,  NO.  89— MONDAY,  MAY  8,  1978 


NOTICES 


19749 


of  the  carriers  to  so  agree,  said  divi¬ 
sions  shall  be  those  hereafter  fixed  by 
the  Commission  in  accordance  with 
pertinent  authority  conferred  upon  it 
by  the  Interstate  Commerce  Act. 

(f)  Effective  date.  This  order  shall 
become  effective  at  4  p.m.,  April  4, 
1978. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  April  30,  1978, 
unless  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered.  That  this  order 
shall  be  served  upon  the  Association 
of  American  Railroads,  Car  Service  Di¬ 
vision,  as  agent  of  all  railroads  sub¬ 
scribing  to  the  car  service  and  car  hire 
agreement  under  the  terms  of  that 
agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  it  be  filed  with  the  Director, 
Office  pf  the  Federal  Register. 

Issued  at  Washington,  D.C.,  April  4, 
1978. 

Interstate  Commerce 
Commission, 

Robert  S.  Turkington, 

Agent 

[PR  Doc.  78-12470  Piled  5-5-78;  8:45  ami 


[7035-01] 

[Rev.  SO  1322;  Exception  51 

ILLINOIS  CENTRAL  GULF  RAILROAD  CO. 

Granting  of  Excaption 

By  the  provisions  of  Revised  Service 
Order  No.  1322  the  Illinois  Central 
Gulf  Railroad  Co.  (ICG)  is  required  to 
use  seventy  (70)  percent  of  its  service¬ 
able  ownership  of  jumbo  covered  hop¬ 
pers  for  transporting  shipments  of  raw 
grain.  A  review  of  the  normal  use  of 
these  cars  by  that  line  discloses  that  it 
requires  the  use  of  a  large  portion  of 
its  fleet  for  transporting  grain,  soy¬ 
bean  and  cottonseed  products  from 
the  numerous  processors  served  by  its 
line  in  Iowa,  Illinois,  Kentucky,  Ten¬ 
nessee,  and  Mississippi.  The  involve¬ 
ment  of  the  ICG  in  the  western  grain 
traffic  is  confined  to  its  Iowa  division 
and  does  not  directly  affect  the  oper¬ 
ations  of  other  portions  of  its  system. 
The  use  of  seventy  (70)  percent  of  its 
serviceable  fleet  of  jumbo  covered 
hopper  cars  for  transporting  ship¬ 
ments  of  grain  will  result  in  undue 
hardship  on  other  shippers  normally 
using  a  portion  of  these  cars.  Accord¬ 
ingly,  it  is  the  opinion  of  the  Railroad 
Service  Board  that  an  exception  to  the 
basic  requirements  of  Revised  Service 
Order  No.  1322  should  be  granted  to 
the  ICG. 

It  is  ordered,  That 

Pursuant  to  the  authority  vested  in 
me  by  section  (f)  of  Revised  Service 
Order  No.  1322,  the  Illinois  Central 
Gulf  Railroad  Co.  is  directed  to  assign 
to  grain  service  at  least  forty  (40)  per¬ 
cent  of  its  ownership  of  jumbo  covered 


hoppers  as  defined  in  section  (a)(2)  of 
Revised  Service  Order  No.  1322,  re¬ 
gardless  of  the  provisions  of  section 
(c)(1)  of  the  order  and  regardless  of 
the  provisions  of  Exception  No.  1  to 
the  order. 

The  additional  cars  made  available 
by  this  exception  for  transporting 
shipments  other  than  grain  shall  be 
used  for  transporting  shipments  of 
grain  products,  soybean  products  or 
cottonseed  products. 

Effective  12:01  a.m.,  April  20, 1978. 

Issued  at  Washington.  D.C.,  April  20. 
1978. 

Interstate  Commerce 
Commission, 

Joel  E.  Burns, 
Chairman,  Railroad 
Service  Board. 

[FR  Doc.  78-12473  Piled  5-5-78;  8:45  am] 


[7035-01] 

[Finance  Docket  No.  28740] 

ILLINOIS  CENTRAL  GULF  RAILROAD  CO. 

Nolle#  of  Application  To  Acquiro  and  Opor- 
ato — A  Lino  of  Railroad  in  Tishomingo 
County,  Mitt. 

Illinois  Central  Gulf  Railroad  Co., 
233  North  Michigan  Avenue,  Chicago, 
Ill.  60601,  represented  by  Richard  M. 
Kamowski,  Attorney,  Illinois  Central 
Gulf  Railroad  Co.,  233  North  Michi¬ 
gan  Avenue,  Chicago,  Ill.  60601, 
hereby  give  notice  that  on  the  14th 
day  of  AprU,  1978,  it  filed  with  the  In¬ 
terstate  Commerce  Commission  at 
Washington,  D.C.,  an  application 
under  section  1(18)  of  the  Interstate 
Commerce  Act,  for  a  certificate  of 
public  convenience  and  necessity  to  ac¬ 
quire  and  operate  a  line  of  railroad  in 
Tishomingo  County,  Miss.,  which  ap¬ 
plication  is  assigned  Finance  Docket 
No.  28740. 

Applicant  proposes  to  acquire  and 
operate  a  line  of  railroad  to  be  con¬ 
structed  by  the  United  States  Army 
Corps  of  Engineers  at  the  Corps’  ex¬ 
pense.  The  Tennessee-Tombigbee  Wa¬ 
terway  Project’s  route  requires  appli¬ 
cant  to  relocate  a  portion  of  its  Jack- 
son,  Teim.,  to  Birmingham,  Ala.,  main 
line.  Applicant  has  filed  an  application 
(Docket  No.  AB-43  (Sub-No.  44))  to 
abandon  this  portion  of  its  line  and  in¬ 
tends  to  exchange  the  abandoned  line 
for  the  new  line  of  railroad,  which  is 
roughly  parallel  to  the  existing  line. 
The  line  to  be  abandoned  will  be  oper¬ 
ated  until  the  new  line  is  available  for 
use  so  that  operations  over  applicant’s 
Jackson,  Tenn.,  to  Birmingham,  Ala., 
main  line  will  not  be  interrupted.  The 
line  will  be  located  entirely  within  Ti¬ 
shomingo  County,  Miss. 

The  line’s  route  is  northwest-south¬ 
east,  having  one  terminus  near  Holts 
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Spur,  Miss.,  and  extending  southeast 
to  a  point  outside  of  Paden.  Miss. 
There  are  no  incorporated  cities  or  vil¬ 
lages  on  this  route.  The  total  track 
length  will  be  approximately  9.32 
miles. 

In  the  opinion  of  the  applicant,  the 
granting  of  the  authority  sought  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment  within  the 
meaning  of  the  National  Environmen¬ 
tal  Policy  Act  of  1969.  In  accordance 
with  the  Commission’s  regulations  (49 
CFR  1108.8)  in  Ex  Parte  No.  55  (Sub- 
No.  4),  Implementation— National  En¬ 
vironmental  Policy  Act  1969.  352 
I.C.C.  451  (1976),  any  protests  may  in¬ 
clude  a  statement  indicating  the  pres¬ 
ence  or  absence  of  any  effect  of  the  re¬ 
quested  Comr-iission  action  on  the 
quality  of  the  human  environment.  If 
any  such  effect  is  alleged  to  be  pres¬ 
ent,  the  statement  shall  indicate  with 
specific  data  the  exact  nature  and 
degree  of  the  anticipated  impact.  See 
Implementation— National  Environ¬ 
mental  Policy  Act  1969,  supra  at  p. 
487. 

Pursuant  to  the  provisions  of  the  In¬ 
terstate  Commerce  Act,  as  amended, 
the  proceeding  will  be  handled  with¬ 
out  public  hearings  unless  comments 
in  support  or  opposition  on  such  appli¬ 
cation  are  filed  with  the  Secretary,  In¬ 
terstate  Commerce  Commission,  12th 
and  Constitution  Avenue  NW.,  Wash- 
ingrton,  D.C.  20423,  and  the  aforemen¬ 
tioned  counsel  for  applicant,  within  30 
days  after  date  of  first  publication  in  a 
newspaper  of  general  circulation.  Any 
interested  person  is  entitled  to  recom¬ 
mend  to  the  Commission  that  it  ap¬ 
prove,  disapprove,  or  take  any  other 
specified  action  with  respect  to  such 
application. 

H.  G.  Homme,  Jr., 
Acting  Secretary. 

(FR  Doc.  78-12469  Filed  5-5-78;  8:45  ami 


[7035-01] 

[Notice  No.  39] 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker, 
and  freight  forwarded  transfer  appli¬ 
cations  filed  under  sections  212(b), 
206(a),  211,  312(b),  and  410(g)  of  the 
Interstate  Commerce  Act. 

Each  application  (except  as  other¬ 
wise  specifically  noted)  contains  a 
statement  by  applicants  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment  re¬ 
sulting  from  approval  of  the  applica¬ 
tion. 

Protests  against  approval  of  the  ap¬ 
plication,  which  may  include  a  request 
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for  oral  hearing,  must  be  filed  with 
the  Commission  within  30  days  after 
the  date  of  this  publication.  Failure 
seasonably  to  file  a  protest  will  be  con¬ 
strued  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  A  pro¬ 
test  must  be  served  upon  applicants’ 
representativets).  or  applicants  (if  no 
such  representative  is  named),  and  the 
Protestant  must  certify  that  such  serv¬ 
ice  has  been  made. 

Unless  otherwise  specified,  the 
signed  original  and  six  copies  of  the 
protest  shall  be  filed  with  the  Com¬ 
mission.  All  protests  must  specify  with 
particularity  the  factual  basis,  and  the 
section  of  the  act,  or  the  applicable 
rule  governing  the  proposed  transfer 
which  Protestant  believes  would  pre¬ 
clude  approval  of  the  application.  If 
the  protest  contains  a  request  for  oral 
hearing,  the  request  shall  be  support¬ 
ed  by  an  explanation  as  to  why  the 
evidence  sought  to  be  presented 
cannot  reasonably  be  submitted 
through  the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemed 
sufficient  to  place  interested  persons 
on  notice  of  the  proposed  transfer. 

No.  MC-P-U  77577,  filed  March  13. 
1978.  Transferee:  GLADES  MOTOR 
LINES,  INC.,  406  North  Morgan 
Street,  Tampa,  PL  33602.  Transferor: 
Tamiami  Trail  Tours,  Inc.,  525  Madi¬ 
son  Street,  Tampa,  PL  33601.  Appli¬ 
cant’s  representative:  Gregory  A.  ^es- 
nell,  P.O.  Box  231,  Orlando,  PL  32802. 
Authority  sought  for  purchase  of  a 
portion  of  the  operating  rights  set 
forth  in  certificate  No.  MC  74761, 
issued  August  22,  1956,  and  a  portion 
of  certificate  No.  MC-74761  (Sub-No. 
11),  issued  July  7, 1967,  as  follows:  Pas¬ 
sengers,  baggage,  and  express,  over 
specified  regular  routes,  between 


Tampa,  PL,  and  Punta  Gorda,  PL,  be¬ 
tween  Punta  Gorda,  PL,  and  Port 
Myers,  PL,  between  Port  Myers,  PL, 
and  West  Palm  Beach,  PL,  and  be¬ 
tween  LaBelle,  PL,  and  the  junction  of 
U.S.  Hwy  27  and  PL  Hwy  80,  interme¬ 
diate  points  to  be  served  on  all  four 
routes.  Transferee  holds  no  Commis¬ 
sion  authority  and  does  not  seek  sec¬ 
tion  210a(b)  authority. 

No.  MC-P-C  77623,  filed  April  11, 
1978.  Transferee:  INTERMODAL 
CONTAINER  EXPRESS,  INC.,  6076 
County  Road  11,  Rising  Sim,  OH 
43457.  ’Transferor:  Interstate  Ware¬ 
housing  Corp.,  6076  County  Road  11, 
Rising  Sun,  OH  43457.  Applicants’  rep¬ 
resentative:  Kathleen  L.  Maher,  100 
East  Broad  Street,  Columbus,  OH 
43215.  Authority  sought  for  purchase 
by  transferee  of  the  operating  rights 
of  transferor,  as  set  forth  in  certificate 
No.  MC  136230,  issued  November  14, 

1977,  as  follows:  General  commodities, 
with  exceptions,  between  Jacksonville, 
PL,  on  the  one  hand,  and.  on  the 
other,  points  in  PL  and  GA;  empty 
containers,  trailers,  and  trailer  chas¬ 
sis,  between  points  in  PL  and  GA. 
Transferee  presently  holds  no  authori¬ 
ty  from  this  Commission.  Application 
has  not  been  filed  for  temporary  au¬ 
thority  under  section  210a(b). 

No.  MC-P-C  77627,  fUed  April  18, 

1978.  Transferee:  HENRY  V.  RA- 
BOUIN,  INC.,  P.O.  Box  204,  Pittsfield, 
MA  01201.  Transferor:  Henry  V.  Ra- 
bouin  (same  address  as  transferee). 
Applicants’  representative:  Sherwood 
Guernsey  II,  57  Wendell  Avenue, 
Pittsfield,  MA  01201.  Authority  sought 
for  purchase  by  transferee  of  a  por¬ 
tion  of  the  operating  rights  of  trans¬ 
feror  as  set  forth  in  certificate  No.  MC 
30618,  issued  March  21,  1957,  and  all 
of  the  operating  rights  of  transferor  as 
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set  forth  in  certificate  No.  MC  30618 
(Sub-No.  7),  issued  October  15.  1973,  as 
follows:  Various  commodities,  from, 
to,  and  between  specified  points  in 
MA.  NY,  CT,  VT,  NJ,  NH.  and  RI;  and 
dry  animal  feed  ingredients,  from 
Troy,  NY,  to  points  in  ME,  NH,  VT, 
MA,  RI,  and  CT.  Transferee  presently 
holds  no  authority  from  this  Commis¬ 
sion.  Application  has  not  been  filed  for 
temporary  authority  under  section 
210a(b). 

H.  G.  Homme,  Jr., 
Acting  Secretary. 

[FR  Doc.  78-12466  FUed  5-5-78;  8:45  am] 


[7035-01] 

[Notice  No.  40] 

MOTOR  CARRIER  TRANSFER  PROCEEDINGS 
May  8, 1978. 

Application  filed  for  temporary  au¬ 
thority  imder  section  210a(b)  in  con¬ 
nection  with  transfer  application 
under  section  212(b)  and  transfer 
rules.  49  CPR,  Part  1132: 

No.  MC-PC-77646.  By  application 
filed  AprU  28.  1978,  ALLIED  ’TRANS¬ 
PORTATION  SERVICES.  INC.,  P.O. 
Box  7424,  Shawnee  Mission.  KS  66207, 
seeks  temporary  authority  to  transfer 
the  operating  rights  of  Milk  Producers 
Marketing  Co.,  2nd  and  ’Turnpike 
Road,  Lawrence,  KS  66044,  under  sec¬ 
tion  210a(b).  The  transfer  to  Allied 
Transportation  Services,  Inc.,  of  the 
operating  rights  of  Milk  Producers 
Marketing  Co.  is  presently  pending. 

By  the  Commission. 

H.  G.  Homme,  Jr., 
Acting  Secretary. 

[FR  Doc.  78-12465  FUed  5-5-78;  8:45  am] 
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1 

CONSUMER  SAFETY  COMMIS¬ 
SION. 

LOCATION:  Third  Floor  Hearing 
Room,  1111  18th  Street  NW.,  Wash¬ 
ington,  D.C. 

TIME  AND  DATE:  April  5,  1978,  9:30 
a.m.  and  April  6, 1978,  2  p.m. 

MATTERS  TO  BE  CONSIDERED: 
Commission  meetings;  April  5,  1978 
and  April  6,  1978.  Third  Floor  Hearing 
Room  1111  18th  Street  NW.,  Washing¬ 
ton,  D.C. 

Revised  Agenda  ' 

APRIL  5,  1978 

Open  to  the  Public.  9:30  a.m. 

Mid-year  review 

Following  Mid-Year  Review  briefings  on 
March  13-15,  and  preliminary  decision 
meetings  on  March  24  and  March  27,  the 
Commission  will  continue  to  consider  the 
decision-making  process  on  the  following 
general  matters: 

Adjustments  to  the  fiscal  year  1978  operat¬ 
ing  plan. 

Guidance  to  staff  for  the  fiscal  year  1979 
operating  plan. 

Guidance  to  staff  for  the  zero-based  budget¬ 
ing  exercise  for  fiscal  year  1980,  1981.  and 
1982. 

Priority -setting  for  the  next  18  months. 
General  guidance  to  staff  in  allocating  re¬ 
sources  within  specific  activities. 

Closed  to  the  public,  2  p.m. 


'Agenda  revised  on  April  3, 1978  to  change 
the  time  for  staring  April  5  meeting  from  10 
a.m.  to  9:30  a.m.,  and  to  add  a  closed  item  to 
the  Agenda  for  April  5. 1978. 


A  discussion  of  a  contractor’s  report 
which  contains  data  that  has  yet  to  be  fully 
evaluated. 

APRIL  6,  1978 

An  afternoon  session  on  the  Mid-Year 
Review  if  one  is  needed. 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION: 

Sheldon  D.  Butts,  Assistant  Sece- 
tary.  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street  NW.,  Washing¬ 
ton,  D.C.  20207,  telephone  202-634- 
7700. 

[S-962-78  Piled  5-4-78;  3.34  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

LOCATION:  Third  Floor  Hearing 
Room.  1111  18th  Street  NW.,  Wash¬ 
ington,  D.C. 

TIME  AND  DATE:  April  12,  1978,  9:30 
a.m. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Commission  briefing;  Wednesday,  April 
12.  1978,  9:30  a.m.  Third  Floor  Hearing 
Room,  1111  18th  Street  NW.,  Washington, 
D.C. 

Agenda 

OPEN  TO  THE  PUBLIC 

1.  Briefing  on  first-aid  instructions  for  in¬ 
ducing  vomiting— la  June  1977,  the  Com¬ 
mission  proposed  a  statement  of  policy  on 
this  matter.  At  this  briefing,  the  staff  and 
Commission  will  discuss  Issues  related  to 
final  Commission  approval  and  Issuance  of 
the  policy  statement. 

2.  Briefing  on  carpet  and  rug  flammabil¬ 
ity  standards— At  this  briefing,  the  staff  will 
seek  guidance  from  the  Commission  on  op¬ 
tions  for  future  action  with  regard  to  the 
flammability  standards  for  carpets  (FF  1- 
70)  and  for  small  carpets  and  rugs  (FF  2- 
70).  including  sampling  plans. 

Agenda  approved  March  31, 1978. 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION: 

Sheldon  D.  Butts.  Assistant  Secre¬ 
tary,  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street  NW.,  Washing¬ 
ton,  D.C.  20207,  telephone  202-634- 
7700. 

(S-963-78  PUed  5-4-78;  3:34  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

LOCATION:  Third  Floor  Hearing 
Room.  1111  18th  Street  NW.,  Wash¬ 
ington,  D.C. 

TIME  AND  DATE:  April  13.  1978,  9:30 
a.m.  and  2  p.m. 

STATUS;  Partly  open  (a.m.)  and 
partly  closed  (p.m.). 

MATTERS  TO  BE  CONSIDERED: 
Commission  meeting;  Thursday,  April 
13.  1978,  9:30  a.m.  and  2  p.m.  Third 
Floor  Hearing  Room,  1111  18th  Street 
NW..  Washington,  D.C. 

Agenda 

OPEN  TO  THE  PUBLIC,  9:30  A.M. 

1.  Carcinogen  policy— The  Commission 
will  consider  a  proposed  policy  containing 
procedural  guidelines  describing  how  C^PSC 
will  proceed  when  presented  with  informa¬ 
tion  on  a  substance  that  may  present  a  po¬ 
tential  carcinogenic  hazard  if  present  in  a 
consumer  product.  The  staff  and  Commis¬ 
sion  discussed  this  matter  at  briefings  on 
January  18  and  February  16, 1978. 

2.  Final  rule  amending  PPPA  exemptions 
for  certain  aspirin-containing  prepara¬ 
tions— la  April,  1977,  the  Commission  issued 
an  interim  rule  on  which  comment  was 
sought,  amending  the  exemption  from 
child-resistant  packaging  requirements  cer¬ 
tain  aspirin-containing  preparations.  At  this 
meeting,  the  Commission  will  consider  issu¬ 
ing  a  final  amendment  increasing  the' 
exempted  products  to  contain  up  to  13 
grains  of  aspirin,  rather  than  10  grains. 

3.  Final  rule  amending  PPPA  packaging 
requirements  for  certain  iron-containing 
preparations— In  June.  1976,  the  Commis¬ 
sion  issued  regulations  requiring  child-resis¬ 
tant  packaging  for  certain  preparations  con¬ 
taining  500  mg  or  more  of  elemental  iron 
per  package.  The  regulation  became  effec¬ 
tive  in  June,  1977.  At  this  meeting,  the  Com¬ 
mission  will  consider  an  amendment  to  that 
rule  lowering  the  requirement  to  those 
preparations  containing  250  mg  or  more  of 
elemental  iron  per  package,  as  proposed  in 
April  1977. 

4.  Recommendation  to  close  case  and  not 
pursue  timeliness  case’  Estes  Industries 
model  rocket  launch  system,  ID  77-3S— The 
staff  has  determined  that  there  is  insuffi¬ 
cient  information  to  support  a  belief  that 
this  product  presents  a  substantial  product 
hazard,  and  has  recommended  that  the 
Commission  close  the  case  and  not  pursue  a 
timeliness  case. 

CLOSED  TO  THE  PUBLIC,  2  P.M. 

5.  Recommendation  to  Initiate  Adjudica¬ 
tion:  BCMI  No.  1837  (OS  No.  516)— The 
staff  has  recommended  that  the  Commis- 


» 
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Sion  initiate  adjudication  in  this  Flammable 
Fabrics  Act  case  involving  a  mattress  manu¬ 
facturer,  or  alternatively,  close  the  case. 

6.  Int^retation  of  CPSA  section  4{gX2'>— 
The  Commission  wiU  consider  a  former  em¬ 
ployee’s  request  for  an  interpretation  of 
post-employment  restrictions  in  section 
4(gK2)  of  the  Consumer  Product  Safety  Act. 
Agenda  iqiproved  March  31, 1978. 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION; 

Sheldon  D.  Butts,  Assistant  Secre¬ 
tary,  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street  NW.,  Washing¬ 
ton,  D.C.  20207,  telephone  202-634- 
7700. 

[S-964-78  FUed  5-4-78;  3:34  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

LOCATION;  Third  Floor  Hearing 
Room,  1111  18th  Street  NW.,  Wash¬ 
ington,  D.C. 

TIME  AND  DATE;  April  20,  1978,  2 
p.m. 

STATUS;  Partly  open,  partly  closed. 

MATTERS  TO  BE  CONSIDERED; 
Commission  meeting;  Thursday,  April 
20,  1978,  2  p.m.  Third  Floor  Hearing 
Room,  1111  18th  Street  NW.,  Wash¬ 
ington,  D.C. 

Revised  Agenda  * 

OPEN  TO  THE  PUBLIC 

1.  First-aid  instructions  for  inducing  vom¬ 
iting— The  Commission  will  consider  ap¬ 
proval  and  issuance  of  a  policy  statement  on 
this  matter,  which  it  proposed  in  June.  1977. 
The  Commission  and  staff  discussed  the 
issue  at  the  April  12. 1978  briefing. 

2.  Miniature  Christmas  tree  lights— The 
Commission  will  decide  on  publication  of  a 
proposed  safety  standard  for  miniature 
Christmas  tree  lights.  At  previous  meetings, 
on  March  23  and  March  30,  1978,  the  Com¬ 
mission  and  staff  discussed  issues  related  to 
the  recommended  safety  standard  which 
the  National  Consumers  League  developed 
under  the  “offeror"  process  of  the  Consum¬ 
er  Product  Safety  Act,  and  submitted  in  No¬ 
vember,  1977. 

CLOSED  TO  niE  PUBLIC 

3.  Aluminum  wire  strategies— The  staff 
and  Commission  will  discuss  implications  of, 
and  strategies  for  Commission  action  follow¬ 
ing  a  recent  court  decision  on  this  matter. 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION;. 

Sheldon  D.  Butts.  Assistant  Secre¬ 
tary,  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street  NW.,  Washing- 


‘Agenda  revised  April  19.  1978,  with  the 
deletion  of  previous  item  No.  3.  a  briefing  on 
sports  hazards.  The  Commission  previously 
deleted,  on  April  14,  consideration  of  infor¬ 
mation  and  education  issues  raised  in  the 
Mid-Year  Review.  Both  matters  will  be  res¬ 
cheduled  at  future  meetings. 


ton,  D.C.  20207,  telephone  202-634- 
7700. 

tS-965-78  PUed  5-4-78;  3:34  p.m.1 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

LOCATION;  Third  Floor  Hearing 
Room,  1111  18th  Street,  NW.,  Wash¬ 
ington,  D.C. 

TIME  AND  DATE;  April  27,  1978,  9:30 
a.m.  and  2  p.m. 

STATUS:  Partly  open,  partly  closed. 

MATTERS  TO  BE  CONSIDERED: 
Commission  meeting  and  briefing; 
Thursday,  April  27,  1978,  9:30  a.m.  and 
2  p.m..  Third  Floor  Hearing  Room, 
1111  18th  Street,  NW.,  Washington, 
D.C. 

Revised  Agenda* 

OPEN  TO  THE  PUBLIC,  9:30  A.M. 

1.  Recommendation  to  accept  corrective 
action  plan:  Kawasaki  Motor  Corp.,  U.S.A.; 
snowmobiles,  ID  77-89— The  staff  has  rec¬ 
ommended  that  the  Commission  accept  the 
corrective  action  plan  which  Kawasaki  has 
implemented  to  correct  a  possible  steering 
failure  in  certain  snowmobiles  it  manufac¬ 
tures. 

2.  Recommendation  to  accept  corrective 
action  plan:  U.S.  Divers  Co.;  scuba  regula¬ 
tors,  ID  78-19— The  staff  has  recommended 
that  the  Commission  accept  the  corrective 
action  plan  which  U.S.  Divers  has  imple¬ 
mented  to  correct  a  possible  defect  in  cer¬ 
tain  scuba  regulators  it  manufactures. 

3.  Recommendation  to  close  possible  sub¬ 
stantial  product  hazard  case:  Westinghouse 
Electric  Corp.  gas  furnaces,  ID  78-48— Based 
on  its  determination  that  a  possible  defect 
in  certain  furnaces  does  not  pose  a  substan¬ 
tial  product  hazard,  the  staff  has  recom¬ 
mended  that  the  Commission  close  this 
case,  and  not  pursue  any  timeliness  investi¬ 
gation. 

4.  Benzene  petition— The  Commission  will 
consider  a  di^t  proposed  ban  of  products 
which  contain  benzene,  which  it  discussed 
at  the  April  19  briefing.  In  May,  1977,  the 
Health  Research  Group  petitioned  the 
Commission  to  declare  benzene  a  banned 
hazardous  substance  because  of  possible 
acute  and  chronic  hazards  associated  with 
the  chemical. 

5.  Meeting  with  Worthington  Industries— 
Bob  Yeoman,  Vice  President  of  Worthing¬ 
ton  Industries,  will  brief  the  Commission  on 
a  clutch/brake  device  for  rotary  power  lawn 
mowers. 

6.  Briefing  on  power  lawn  motoers-The 
staff  will  brief  the  Commission  on  power 
lawn  mowers,  specifically  the  issues  of  blade 
contact  and  the  interrelation  of  blade  con¬ 
tact  and  thrown-objects. 

CLOSED  TO  THE  PUBLIC 

7.  Aluminim  Wire  Strategies— The  staff 
and  Commission  will  discuss  implications  of. 


*Agenda  revised  April  21.  1978,  with  the 
addition  of  items  5  and  7,  On  April  20,  the 
Commission  had  deleted  a  previously  sched- 
uled-briefing  on  advertising  agency  plans. 
This  briefing  will  be  rescheduled. 


and  strategies  for  Commission  action  as  a 
result  of,  a  recent  court '  decision  on  this 
matter.  (Originally  scheduled  for  April  20) 

OPEN  TO  THE  PUBLIC,  3  P.M. 

8.  Carcinogen  Policy— The  Commission 
will  consider  a  draft  carcinogen  policy 
which  defines  what  actions  CPSC  will  take 
when  presented  with  information  that  a 
substance  may  present  a  potential  cancer 
hazard  if  it  is  present  in  a  consumer  prod¬ 
uct.  At  the  April  13  meeting,  the  Commis¬ 
sion  gave  guidance  to  the  staff  on  specific 
issues  in  the  policy, 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION: 

Sheldon  D.  Butts,  Assistant  Secre¬ 
tary,  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street  NW.,  Washing¬ 
ton.  D.C.  20207,  telephone  202-634- 
7700. 

[S-966-78  FUed  5-4-78;  3:34  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

LOCATION:  Third  Floor  Hearing 
Room.  1111  18th  Street,  NW.  Wash¬ 
ington,  D.C. 

TIME  AND  DATE:  May  11,  1978,  9:30 
a.m.  and  2  p.m. 

STATUS:  Partly  open,  partly  closed. 

MATTERS  TO  BE  CONSIDERED: 
Conunission  Meeting  and  Briefing; 
Thursday,  May  11,  1978,  9:30  a.m.  and 
2  p.m.  Third  Floor  Hearing  Room. 
1111  18th  Street  NW.,  Washington, 
D.C. 

Agenda 

OPEN  TO  THE  PUBLIC.  9:30  A.lt. 

Decision  items 

1.  Recommendation  to  accept  corrective 
action  plan:  Aero  Tech  Manufacturers,  food 
dehydrator,  ID  77-86— The  staff  has  recom¬ 
mended  that  the  Commission  accept  the 
corrective  action  plan  which  this  firm  has 
implemented,  and  close  the  possible  sub¬ 
stantial  product  hazard  case  involving  possi¬ 
ble  shock  hazards  in  certain  food  dehydra¬ 
tors. 

2.  Final  regulations  establishing  safety  re¬ 
quirements  for  baby  rattles— The  Commis¬ 
sion  will  consider  a  final  draft  version  of  a 
regulation  it  proposed  in  November.  1977, 
intended  to  reduce  potential  choking  and 
suffocation  hazards  associated  with  certain 
infant  rattles. 

3.  Matchbook  standard  and  certification- 
The  Commission  will  consider  issues  that 
arise  from  a  recent  court  decision  on  CPSC’s 
safety  standard  for  matchbooks. 

4.  Export  policy— The  Commission  will 
consider  (1)  the  issue  of  exportation  of 
TRIS-treated  products,  and  (2)  a  staff  brief¬ 
ing  package  on  developing  an  export  policy 
under  aU  the  acts  which  the  Commission  ad¬ 
ministers. 

CLOSED  TO  THE  PUBUC 

5.  Consideration  of  a  post-employment 
matter  under  section  4(gX2)  of  the  Consum- 
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er  Product  Safetv  Act— The  staff  and  Com¬ 
mission  will  discuss  actions  related  to  a  re¬ 
quest  from  a  former  employee  for  interpre¬ 
tation  of  the  post-employment  restrictions 
imposed  by  the  CPSA. 

OPEN  TO  THE  PUBLIC.  2  P.M. 

Briefing  items 

6.  Briefing  on  advertising  agency  plans— 
Staff  from  the  Office  of  Communications 
and  CPSC’s  contract  advertising  agency  will 
brief  the  Commission  on  plans  for  future  in¬ 
formation  programs. 

7.  Briefing  on  sports  hazards— Staff  will 
brief  the  Commission  on  possible  future  ac¬ 
tions  to  deal  with  hazards  associated  with 
sports  and  athletic  equipment. 

Agenda  approved  April  28, 1978. 

CONTACT  PERSON  FOR  ADDI¬ 
TIONAL  INFORMATION: 

Sheldon  D.  Butts,  Assistant  Secre¬ 
tary,  Office  of  the  Secretary,  Suite 
300,  1111  18th  Street,  NW.  Washing¬ 
ton,  D.C.  20207,  Telephone  202-634- 
7700. 

[S-967-789  Piled  S-4-78;  3:34  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION. 

TIME  AND  DATE:  9:30  a.m.,  Wednes¬ 
day,  May  10,  1978. 

PLACE:  Room  856,  1919  M  Street 
NW.,  Washington,  D.C. 

STATUS:  Open  Commission  meeting. 

MATTER  TO  BE  CONSIDERED: 
Panel  presentation  in  the  matter  of 
UHF  TV  receiver  noise  figures  (Docket 
No.  21010). 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Samuel  M.  Sharkey,  FCC  Public  In¬ 
formation,  Office,  202-632-7260. 

Issued:  May  3, 1978. 

[S-961-78  Piled  5-4-78;  2:25  p.m.l 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

Notice  of  Meeting 

May  3.  1978. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

TIME  AND  DATE:  10  a.m..  May  10, 
1978. 

STATUS;  Open. 

MATTERS  TO  BE  CONSIDERED; 
Agenda  (Note.— Items  listed  on  the 


agenda  may  be  deleted  without  fur¬ 
ther  notice. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Kenneth  F.  Plumb,  Secretary,  tele¬ 
phone  202-275-4166. 

This  is  a  list  of  matters  to  be  consid¬ 
ered  by  the  Commission.  It  does  not 
include  a  listing  of  all  papers  relevant 
to  the  items  on  the  agenda,  however, 
all  public  documents  may  be  e;(amined 
in  the  office  of  Public  Information. 

Power  Agenda 

119TH  MEETING— SSAY  10,  19TB 

Regular  Meeting— ilO  a.m.) 

I.  Electric  Rate  Matters 

ER-1.  Docket  No.  ER78-310,  Union  Elec¬ 
tric  Co. 

ER-2.  Docket  No.  ER77-531,  Illinois  Power 
Co. 

ER-3.  Docket  No.  E-6454,  City  of  Centra- 
lia.  Wash. 

ER-4.  Docket  No.  EL78-6,  Illinois  Power 
Co. 

ER-5.  Docket  No.  ES78-^,  Community 
Public  Service  Co.  * 

ER-6.  Docket  No.  ES78-25,  Indianapolis 
Power  &  Light  Co. 

ER-7.  Docket  No.  ES78-27,  Pacific  Power 
&  Light  Co. 

Power  Agenda 

119TH  MEETING— MAY  10,  1978 

Regular  Meeting 

CAP-1.  Docket  No.  ER78-247,  Carolina 
Power  Si  Light  Co. 

CAP-2.  Docket  Nos.  ER78-300,  ER78-303, 
Northern  States  Power  Co.,  et  al. 

CAP-3.  Docket  No.  ER78-251.  Pacific 
Power  Se  Light  Co. 

CAP-4.  Project  No.  739,  Appalachian 
Power  Co. 

CAP-5.  (A)  Pennsylvania  Power  &  Light 
Co.  V.  FERC,  D.C,  CIR.  No.  78-1270 
(Docket  Nos.  ER78-70  and  ER78-71):  (B) 
Oklahoma  Gas  and  Electric  Co.  v.  FERC, 
10th  Cir.  No.  78-1246  (Docket  No.  ER77- 
465). 

Miscellaneous  Agenda 

119TH  meeting— MAY  10.  1978 

Regular  Meeting 

CAM-1.  Narragansett  Electric  Co. 

Gas  Agenda 

119TH  MEETING— MAY  10,  1978 

Regular  Meeting 

I.  Pipeline  Rate  Matters— A.  Pipeline  Rates 

RP-KA)  Docket  No.  RP78 - .  Midwest¬ 

ern  Gas  Transmission  Co.  (B)  Docket  No. 

RP-78 - ,  East  Tennessee  Natural  Gas 

Co. 

II.  Producer  Matters— A.  Producer 
Certificates 

CI-1.  Docket  Nos.  CI76-633,  et  al.,  Tenneco 
Exploration,  Ltd.,  et  al.  Docket  Nos.  CI76- 
806,  et  al.,  Pennzoil  Offshore  Gas  Opera¬ 
tors,  Inc.,  et  al. 

CI-2.  Docket  Nos.  C177-133  and  CI78-144, 
CIG  Exploration,  Inc. 

CI-3.  Reserved. 
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CI-4.  Reserved. 

B.  Special  Relief 

CI-5.  Docket  No.  RI78-4,  Superior  Oil  Co. 

CI-6.  Reserved. 

CI-7.  Reserved. 

C.  Producer  Rates 

CI-8  Docket  No.  CI74-78,  Freeport  Oil  Co. 

III.  Pipeline  Certificate  Matters— A. 

Pipeline  Certificates 

CP-1.  Docket  No.  CP78-73.  Natural  Gas 
Pipeline  Co.  of  America,  Michigan  Wiscon¬ 
sin  Pipe  Line  Co.,  Transcontinental  Gas 
Pipe  Line  Corp.,  United  Gas  Pipe  Line  Co., 
Trunkline  Gas  Co. 

CP-2  Docket  No.  CP78-123,  et  al.,  North¬ 
west  Alaskan  Pipeline  Co. 

CP-3.  Docket  Nos.  CP75-372  and  CP75- 
373,  Tennessee  Gas  Pipe  Line  Co.,  a  divi¬ 
sion  of  Tenneco,  Inc. 

CP-4.  Docket  No.  CP76-399,  Southwest 
Gas  Corp.  v.  Northwest  Pipeline  Corp. 

CP-5.  Docket  No.  CP77-71,  Natural  Gas 
Pipeline  Co.  of  America:  Docket  No.  CP77- 
118,  Columbia  Transmission  Corp.;  Colum¬ 
bia  pulf  Transmission  Co.;  Docket  No. 
CP77-125,  Texas  Gas  Transmission  Corp. 

CP-6.  Docket  No.  CP78-171,  Southern  Nat¬ 
ural  Gas  Co.;  Texas  Gas  Transmission 
Corp.;  and  United  Gas  Pipe  Line  Co. 

Gas  Agenda 

119TH  MEETING— MAY  10,  1978 
Regular  Meeting 

CAG-1.  Docket  No.  RP72-41(PGA  Nos.  78- 
1  and  78-2),  Western  Transmission  Corp. 

CAG-2.  Docket  Nos.  RP73-47,  RP76-39 
and  RP77-6,  Sea  Robin  Pipeline  Co. 

CAG-3.  Docket  No.  RP76-158.  North  Penn 
Gas  Co. 

CAG-4.  Docket  No.  RI77-56.  Oil  and  Gas 
Futures,  Inc.  of  Texas,  et  al. 

CAG-5.  Docket  Nos.  CI75-773.  et  al..  Pio¬ 
neer  Production  Corp.,  et  al. 

CAG-6.  Docket  No.  CP78-191,  Trunkline 
Gas  Co. 

CAG-7.  Docket  No.  CP78-150,  Trancontin- 
ental  Gas  Pipe  Line  Corp. 

CAG-8.  Docket  No.  CP76-525,  El  Paso  Nat¬ 
ural  Gas  Co. 

CAG-9.  Docket  No.  CP78-137,  Panhandle 
Eastern  Pipe  Line  Co. 

CAG-10.  Docket  No.  CP77-648.  Equitable 
Gas  Co. 

CAG-11.  Docket  No.  CP78-95,  Mississippi 
River  Transmission  Corp. 

CAG-12.  Docket  No.  CP76-526.  El  Paso 
Natural  Gas  Co. 

CAG-1 3.  Docket  No.  CP76-500,  Cities  Serv¬ 
ice  Gas  Co. 

CAG-14.  Amoco  Production  Co.  v.  FERC, 

D.C.,  Cir.  No.  78-1312. 

CAG-15.  Docket  No.  CP78-41,  Columbia 
Gas  Transmission  Corp.,  Equitable  Gas 
Co. 

Kenneth  F.  Plumb, 
Secretary. 

[S-954-78  Filed  5-4-78;  9:15  am] 


[7020-02] 

9 

[USITC  SE-78-21A] 

INTERNATIONAL  TRADE  COM¬ 
MISSION. 


I,  1978 
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SUNSHINE  Aa  MEETINGS 


“FEDERAL  REGISTER”  CITATION 
OP  PREVIOUS  ANNOUNCEMENT: 
Sent  April  27,  1978. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OP  THE  MEETING:  9:30 

a.m.,  Thursday,  May  11, 1978. 

CHANGES  IN  THE  MEETING:  Addi¬ 
tional  agenda  item:  9.  CPC  Award 
presentation  to  the  Commission  (at  10 
a.m.). 

CONTACrr  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Kenneth  R.  Mason.  Secretary,  202- 
523-0161. 

[S-957-78  FUed  5-4-78;  9:19  am] 


[7020-02] 
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lUSITC  SE-78-20C/21B1 

INTERNATIONAL  TRADE  COM¬ 
MISSION. 

“FEDERAL  REGISTER”  CITATION 
OP  PREVIOUS  ANNOUNCEMENT; 
43  FR  17628,  April  25,  1978,  and  43  FR 
18628,  May  1, 1978. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OP  THE  MEETING:  9:30 
a.m..  Thursday,  May  4.  1978,  and 
Thursday,  May  11,  1978. 

CHANGES  IN  THE  MEETING;  The 
following  item,  previously  scheduled 
for  the  meeting  of  Thursday,  May  11, 
1978,  as  agenda  item  No.  9,  has  been 
added  to  the  agenda  for  the  meeting 
of  Thursday,  May  4, 1978: 

8.  Consideration  of  motions  M-307,  M-308. 
M-309,  and  M-311  to  revise  the  schedule  in 
Investigation  332-99  (Conversion  of  Specific 
and  Compound  Rates  of  Duty  to  Ad  Va¬ 
lorem  Rates),  and  motion  M-303  and  a 
letter  from  Mr.  Richard  Hines,  Jr.,  to  revise 
the  schedule  in  Investigation  332-98  (C^- 
toms  Valuation). 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION; 

Kenneth  R.  Mason.  Secretary,  202- 
523-0161. 

[S-958-78  FUed  5-4-78;  9:15  am] 


[4110-29] 

11 

NATIONAL  COUNCIL  ON  EDUCA¬ 
TIONAL  RESEARCH. 

TIME  AND  DATE:  May  19,  1978. 

PLACE:  Room  823,  National  Institute 
of  Education,  1200  19th  Street  NW., 
Washington,  D.C. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED; 

1.  Approve  Minutes  of  March  17,  1978 
19:30  ajn.-9:35  ajn.). 

2.  Director’s  Report  (9:35  a.m.-10:15  a.m.). 

3.  General  Business  (10:15  ajn.-10:45 
ajn.). 


4.  Planning  for  fiscal  year  1980  (10:45 
a.m.-12:15  p.m.). 

5.  Consideration  of  CouncU  Roles  and  Pri¬ 
orities  (1:15  p.m.-2:30  p.m.). 

6.  Report  of  NCER  Committee  on  Review 
and  Reports  (2:30  p.m.- Adjournment). 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Mrs.  Ella  L.  Jones,  Administrative 
Coordinator/NCER,  telephone  202- 
254-7900. 

Peter  H.  Gerber, 
Chief,  Policy  and  Administra¬ 
tive  Coordination,  National 
Council  on  Educational  Re¬ 
search. 

[S-958-78  Filed  5-4-78;  10:12  am] 


[7590-01] 

12 

NUCLEAR  REGULATORY  COM¬ 
MISSION. 

TIME  AND  PLACE:  Week  of  May  1, 
1978  (Changes). 

PLACE;  Commissioners’  Conference 
Room.  1717  H  Street  NW.,  Washing¬ 
ton,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Thursday,  Mat  4 
9:30  o-m. 

1.  Discussion  of  Petition  for  Rulemaking 
Regarding  Pat  Down  Physical  Searches 
(approx.  1  hr.).  (Public  meeting.)  (As  an¬ 
nounced.) 

2.  Discussion  of  Reconsideration  of  Board 
Notification  Procedures  (approx.  1  hr.). 
(Public  meeting.)  (As  announced.) 

3.  Affirmation  Items  (approx.  10  min.). 
(Public  meeting.) 

a.  Subsidiary  Arrangements  to  the  US/ 
IAEA  Safeguards  Agreement  (as  an¬ 
nounced). 

b.  Action  Plan  for  Modifying  the  ECCS 
RiUe  in  10  CFR  50.46  and  Appendix  K. 
(Postponed.) 

c.  Cross-Examination  of  ACRS  Consul¬ 
tants  (Additional  item.) 

d.  Approval  of  Order  Denying  Exxon  Peti¬ 
tion  (Additional  item.) 

2:30  p.Tn. 

1.  Joint  NCR/ACRS  Meeting  (approx.  1 
hr.).  (Open/Closed.)  (As  annoiuiced.) 

2.  Discussion  of  Amended  Wording  on  sec¬ 
tion  201(a)(1)  of  Ekiergy  Reorganization  Act 
Legislation  (approx.  10  min.).  (Public  meet¬ 
ing.)  (Additional  item.) 

3.  Discussion  of  Nuclear  Nonproliferation 
Act  Including  Changes  to  Part  110  (approx. 
1  hr.).  (Public  meeting.)  (Postponed  from 
1:30  p.m.) 

4.  Discussion  of  GESMO  Statement  of 
Ileasons  (approx.  30  min.).  (Public  meeting.) 
(Additional  item.) 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 


Walter  Magee,  202-634-1410. 

Roger  M.  Tweed, 

Office  of  the  Secretary. 

May  3, 1978. 

[S-955-78  FUed  5-4-78;  3:34  pm] 


[7590-01] 

13 

NUCLEAR  REGULATORY  COM¬ 
MISSION. 

TIME  AND  DATE:  Tuesday,  May  9, 
1978. 

PLACE:  Commissioners’  Conference 
Room,  1717  H  Street  NW.,  Washing¬ 
ton,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1:30  p.m.— Item  2.  Discussion  of  Personnel 
Matters  (Exemptions  2,  6)  {Replaces  "Dis¬ 
cussion  of  OIA/OGC  Investigation  •  •  •” 
which  is  rescheduled  to  May  10,  1978). 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Walter  Magee,  202-634-1410. 

Walter  MageR, 

Office  of  the  Secretary . 

May  2,  1978. 

[S-959-78  FUed  5-4-78;  2:25  pm] 


[7590-ai] 

14 

NUCLEAR  REGULATORY  COM¬ 
MISSION. 

TIME  AND  DATE:  Week  of  May  8, 
1978. 

PLACE;  Commissioners’  Conference 
Room,  1717  H  St.,  NW.,  Washington, 
D.C. 

STATUS:  Open/closed. 

MATTERS  TO  BE  CONSIDERED: 
Wednesday.  May  10,  9:30  a.m.  . 

1.  Discussion  of  Matters  Relating  to  Ad¬ 
vanced  Reactor  Safety  Agreements  (approx. 
1  hr.).  (Public  meeting.) 

2.  Discussion  of  Standardization  of  Nucle¬ 
ar  Power  Plants  (approx.  1  hr.).  (Public 
meeting.) 

3.  Affirmation  Items  (approx.  10  min.). 
(Public  meeting.),  a.  Expansion  of  Secre¬ 
tary’s  Authority  to  Grant  Extensions  of 
Time. 

1:30  p.m. 

1.  Discussion  of  Draft  Amendments  to  the 
Atomic  Energy  Act  on  the  Protection  of 
Safeguards  Information  and  Related  Mat¬ 
ters  (approx.  1  hr.).  (Public  meeting.) 

2.  Discussion  of  Testimony  on  Proposed 
Licensing  Legislation  (Open/closed  Status 
to  be  Determined).  (Approx.  1V4  hrs.)  (Ten¬ 
tative.);  or 

2.  Discussion  of  OIA/OGC  Inquiry  in  Tes¬ 
timony  of  the  Executive  Director  for  Oper¬ 
ations  (approx.  1%  hrs.).  {Rescheduled  from 
5/9.)  (Closed— Exemption  1.) 
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CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Walter  Magee.  202-634-1410. 

Roger  M.  Tweed. 
Office  of  the  Secretary. 

May  3.  1978. 

(S-960-78  Filed  5-4-78;  2:25  pm] 


[8120-01] 
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[Meeting  No.  1194] 

TENNESSEE  VALLEY  AUTHORITY. 

TIME  AND  DATE:  10:30  a.m..  Thurs¬ 
day,  May  11.  1978. 

PLACE:  Conference  Room  B-32.  West 
Tower,  400  Commerce  Avenue.  Knox¬ 
ville.  Tenn. 

STATUS;  Open. 

MATTERS  TO  BE  CONSIDERED: 

A.  Personnel  Actions 

1.  Change  of  Status— H.  N.  Stroud.  Jr., 
from  Assistant  to  Acting  General  Manager. 
Knoxville.  Tenn. 

B.  Consulting  and  Personal  Service 
Contracts 

1.  Amendment  to  consulting  contract  with 
Weston  Geophysical  Engineers.  Inc.. 
Weston.  Mass.— Office  of  Engineering 
Design  and  Construction. 

C.  Purchase  Awards 

1.  Req.  No.  823521— Furnish  all  necessary 
labor,  tools,  equipment,  and  materials  to 
perform  improvements  to  the  Trace  high¬ 
way  at  Land  Between  The  Lakes. 

2.  Amendment  to  Contract  69P-87-T1 
with  Peabody  Coal  Co.  for  coal  for  TVA 
steam  plants,  covering  interim  arrange¬ 
ments  for  coal  washing. 

3.  Req.  No.  148567— Management  services 
for  uranium/vanadium  mill  site  and  proper¬ 
ties  in  Edgemont,  S.  Dak. 

4.  Req.  No.  98-42-2— Barging  services  for 
transporting  coal  to  Shawnee  Steam  Plant. 

5.  Req.  No.  98-42-3— Rail-to-barge  transfer 
services  for  coal  for  Shawnee  Steam  Plant. 

8.  Amendment  to  Contracts  66P-76-T1 
and  67P-76-T2  with  General  Electric  for  nu¬ 
clear  fuel  for  Browns  Ferry  Nuclear  Plant. 

7.  Req.  No.  55580  (second  reissue )— Indefi¬ 
nite  quantity  term  contract  for  office  furni¬ 
ture. 

8.  Req.  No.  72— Spot  coal  purchase  for 
Kingston  Steam  Plant. 


SUNSHINE  ACT  MEETINGS 

D.  Project  Authorizations 

1.  No.  3335— Pickwick  Landing  Project- 
repair  bridge  deck  over  dam. 

2.  No.  3333— Purchase  spare  generator 
rotor  for  Cumberland  Steam  Plant  Units  1 
and  2. 

3.  No.  3336— Federal-American  Partners 
uranium  mining  project.  Gas  Hills.  Wyo. 

E.  Fertilizer  Items 

None. 


F.  Power  Items 

1.  Deed  and  bill  of  sale  to  the  Electric 
Plant  Board  of  the  city  of  Franklin  Ken¬ 
tucky— 13-kV  switching  facilities  at  TVA’s 
Franklin  Substation  site. 

2.  Lease  and  amendatory  agreement  with 
city  of  Tullahoma,  Tennessee— Tullahoma 
District  Substation  and  a  portion  of  North 
Tullahoma  161-kV  Substation. 

3.  Lease  and  amendatory  agreement  with 
city  of  Milan,  Tennessee— Milan  161-kV 
Substation,  Milan  District  69-kV  Substa¬ 
tion,  and  the  proposed  South  Milan  Substa¬ 
tion  site. 

4.  Lease  and  amendatory  agreement  with 
city  of  Cookeville,  Tennessee— East  Cooke¬ 
ville  Substation. 

5.  Lease  and  amendatory  agreement  wi.  h 
Pontotoc  Electric  Power  Association— TVA  s 
Pontotoc  161-kV  and  Ecru  46-kV  Substa¬ 
tions. 

6.  Lease  and  amendatory  agreement  with 
Tishomingo  County  Electric  Power  Associ¬ 
ation— TVA’s  Belmont  and  Tishomingo  Sub¬ 
stations  and  Tishomingo-Belmont  46-kV 
Line. 

7.  Lease  and  amendatory  agreement  with 
Blue  Ridge  Mountain  Electric  Membership 
Corporation— TVA’s  Wood  Grove  Substa¬ 
tion  and  Hayesvllle-Wood  Grove  69-kV 
Line. 


O.  Real  Property  Transactions 

1.  Agreement  with  State  of  Tennessee  De¬ 
partment  of  Transportation  and  Stewart 
County,  Tennessee,  for  transfer  of  State 
Highway  49. 

2.  Grant  of  permanent  easement  for 
public  road  right  of  way  affecting  approxi¬ 
mately  1.17  acres  of  Guntersville  Reservoir 
land  in  Jackson  County,  Ala.— tract  XTGR- 
125H. 

3.  Grant  of  30-year  easement  to  Claiborne 
County.  Tenn.,  for  public  recreation  facili¬ 
ties,  affecting  approximately  33.3  acres  of 
Norris  Reservoir  land— tract  XTNR-IOIRE. 

4.  Reconveyance  to  TVA  of  0.21  acre  of 
Cherokee  •  Resen’oir  land  in  Grainger 
County,  Tenn.,  and  grant  of  permanent 
easement  to  the  trustees  of  Harrell  Ceme¬ 
tery  for  public  cemetery  expansion— tract 
XTCK-29. 

5.  Reconveyance  to  TVA  of  certain  land 
on  Chickamauga  and  Fort  Patrick  Henry 


19755, 

Reservoirs— tracts  XTCR-21,  XTCR-51,  and 
portion  of  tract  XTFHR-4. 

6.  Sale  of  certain  Tims  Ford  Reservoir 
land  at  public  auction— tracts  XTMFR-6 
and  XTMFR-7. 

7.  Filing  of  condemnation  suits. 

H.  Unclassified 

1.  Severance  pay  for  Board  secretaries. 
Dated:  May  4,  1978. 

The  Board  will  also  conduct  the  prelimi¬ 
nary  rate  review.  In  connection  with  the 
Board's  quarterly  financial  review,  informa¬ 
tion  concerning  current  and  anticipated 
conditions  and  costs  affecting  TVA’s  power 
operations  and  the  adequacy  of  revenues  to 
meet  the  requirements  of  the  TVA  Act  and 
the  tests  and  provisions  of  its  bond  resolu¬ 
tions  will  be  discussed  with  the  Board.  ’This 
information  will  be  considered  by  the  Board 
In  its  later  determination  as  to  whether  an 
adjustment  of  the  rates  and  charges  for  the 
sale  of  electric  power  will  be  necessary 
during  the  quarter  beginning  July  1, 1978. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

John  Van  Mol,  Director  of  Informa¬ 
tion,  or  a  member  of  his  staff  can  re¬ 
spond  to  requests  for  information 
about  this  meeting.  Call  615-632- 
3257,  Knoxville,  Tenn.  Information 
is  also  available  at  TVA’s  Washing¬ 
ton  Office.  202-566-1401. 

(S-968-78  Filed  5-4-78:  3:46  pm] 


[3510-13] 

16* 

U.S.  METRIC  BOARD. 

“FEDERAL  REGISTER”  CITATION 
OF  PREVIOUS  ANNOUNCEMENT: 
43  FR  18831,  May  2,  1978. 

PREVIOUSLY  ANNOUNCED  TIME 
AND  DATE  OF  MEETING:  10  a.m.. 
Wednesday,  May  10, 1978. 

PREVIOUSLY  ANNOUNCED  POR¬ 
TIONS  OF  MEETING  OPEN  TO 
THE  PUBLIC:  (1)  Budget  review,  (2) 
program  review. 

CHANGES  IN  THE  MEETING: 
Budget  Review  Portion  of  the  meeting 
is  closed  to  the  public. 

Louis  F.  Polk, 
Chairman, 

U.S.  Metric  Board. 

[S-969-78  Piled  5-4-78;  1:19  pm] 
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